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I  BHA.LL  beat  explain  the  purpose  of  thiB  work  bj  a  few  lines 
of  autobit^raphj. 

In  May  1889  I  was  appointed  to  the  Chair  of  Law  in 
Melbonme  University  as  sueceesor  to  the  late  Dr.  W.  R  Heani, 
so  favourably  known,  not  only  in  Australia,  but  also  in  England 
and  America,  as  the  author  of  The  Aryan  Household,  The  Oovem- 
ment  of  England,  and  other  works.  Immediately  upon  my 
arrival  in  Melbourne,  I  found  it  incumbent  upon  me,  in  order 
to  fulfil  the  engagements  made  by  the  Faculty  of  law,  to  lecture 
upon  a  subject  called  "  The  Public  Law  of  Victoria,"  of  which 
I  had  not,  at  that  time,  any  i^if)ecial  knowledge. 

In  ordinary  circumstances  it  would  have  been  a  sufficiently 
severe  task  to  lecture  to  a  large  and  critical  audience  upon  a 
topic  which  I  had  not  thoroughly  studied.  But  in  this  case 
the  hardship  was  intensified  by  the  fact  that  I  could  find  no 
text-book  which  would  give  me  even  an  outline  idea  of  the 
subject.  The  only  authorities  prescribed  by  the  Faculty  were 
the  Acta  of  Parliament  for  the  time  being  in  force  in  Victoria 
on  various  branches  of  it. 

The  inadequacy  of  such  a  provision  for  the  teaching  of 
Public  Law,  in  a  country  like  Victoria,  must  be  manifest. 
In  Victoria,  as  in  England,  much  of  that  which  is  most  import- 
ant in  sound  constitutional  knowledge  is  never  embodied  in 
statutes  at  alL  Judicial  decisions,  diplomatic  correspondence, 
resolutions  of  the  Houses  of  Parliament,  political  tradition  and 
practice  generally,  form  essential  items  in  the  list  of  the  sources 
of  public  law.  To  expect  a  b^inner  to  assimilate  public  law 
from  a  study  of  the  statutes  alone,  is  like  expecting  a  foreigner 
to  master  the  railway  system  from  an  examination  of  the  time- 
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table.  For  a  ripe  scholar  such  as  Dr.  Hearn,  who  had  grown 
up  with  and  personally  influenced  the  developement  of  the 
Constitution  of  Victoria,  it  was  easy  to  explain  and  illustrate 
the  subject,  using  the  statutes  as  occasional  evidence.  But  to 
myself,  and,  I  believe,  also  to  my  students,  such  a  course  was 
not  open. 

In  the  circumstances,  it  seemed  best  for  me  to  throw 
myself  frankly  on  the  confidence  of  my  class,  explaining  to 
them  the  situation  in  which  I  was  placed,  beting  their  for- 
'  bearance  for  imperfections,  and  promising  them  at  the  earliest 
possible  moment  something  in  the  way  of  a  text-book.  I  felt 
that  this  latter  promise  was  especially  due  to  those  country 
students  who,  though  obliged  to  pass  the  examinations,  were 
unable  to  attend  lectures.  Upon  them  the  circumstances  bore 
especially  hard. 

I  have  now  to  thank  the  members  of  my  class  for  the 
readiness  with  which  they  entered  into  my  views,  and  the 
consideration  which  they  extended  to  my  shortcomii^.  During 
the  lecture  terms  of  the  years  1889  and  1890, 1  was  able,  by  dint 
of  hard  work,  just  to  keep  pace  with  their  requirements.  In 
fulfilment  of  my  promise,  I  bring  out  this  little  book,  having 
been  more  intensely  convinced,  as  I  have  written  each  page 
of  it,  that  the  subject  of  which  it  treats  cannot  be  grasped 
by  an  ordinary  student  without  some  other  guide  than  the 
statute-book. 

It  will  be  seen,  then,  that  this  work  is  primarily  a  text- 
book for  university  students.  It  is  not,  and  does  not  pretend 
to  be,  a  manual  for  practitioners.  I  have  not  attempted  to  go, 
for  example,  into  the  details  of  election  law  or  the  practice  of 
Parliamentary  Committees.  I  have,  in  all  cases,  subordinated 
the  professional  to  the  scientific  side  of  the  subject  It  has,  in 
fact,  been  my  steady  aim  to  show  that  the  body  of  government 
is  not  a  mere  collection  of  casual  mandates,  the  arbitrary 
result  of  the  surrender  of  individual  independence  to  the  control 
of  the  aggregate,  but  the  vital  offspring  of  the  working  of  the 
spirit  of  order  upon  the  chaos  of  circumstance,  a  true  organism 
with  a  verifiable  past  and  a  conjectural  future,  with  a  structure 
weU  worth  careful  study,  and  with  limbs  and  members  whose 
function  it  is  to  effect  and  apply  the  political  ideals  of  the 
community.     With  this  object,  I  have  commenced  by  sketching 
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the  organism  in  its  earlier  stages  of  developement ;  when  I  have 
arrived  at  its  present  form,  I  have  abandoned  the  historical 
method  (except  in  a  few  details),  and  have  subjected  it  to  a 
process  of  dissection  and  analysis. 

But  although  I  have  written  primarily  for  university 
students,  I  have  ventured  to  hope  that  my  book  will  have  an 
interest  also  for  a  wider  class  of  students.  Among  the  ever- 
increasing  number  of  those  who  study  the  course  of  political 
developement,  and  the  nature  of  political  phenomena,  there  may 
be  a  few  who  will  be  glad  to  have  a  report  upon  the  growth  of 
English  principles  in  a  new  atmosphere.  There  is  so  much 
in  that  atmosphere  which  reproduces  the  conditions  of  their 
ancestral  home,  that  these  principles  have  taken  root  with 
amazing  firmness.  On  the  other  hand,  so  much  is  different,  or 
rather,  so  much  is  wanting,  that  the  variations  which  have 
followed  from  the  change  of  climate  seem  to  me  intensely  inter- 
esting and  instructive.  Many  tendencies,  at  present  only 
latent  in  English  politics,  or  kept  in  check  by  powerful  counter- 
influences,  have  in  Victoria  run  their  unhindered  course,  and 
can  therefore  he  studied  under  the  valuable  condition  of 
abstraction.  Knowing  and  sympathising  with  the  desire  of 
students  such  as.  I  have  alluded  to  for  simple,  unalloyed  facts, 
I  have,  so  &r  as  possible,  avoided  comment  or  expression  of 
opinion  in  the  body  of  the  book.  In  the  concluding  chapter 
only,  I  have  permitted  myself  to  moralise.  It  is  easy  to  skip 
a  concluding  chapter. 

I  should  like  also  to  think  that  a  few  of  the  more  prac- 
tically-minded persons  who  actually  carry  on  tiie  business  of 
politics  would  make  use  of  my  work.  I  do  not  offer  them 
views  or  opinions,  but  simply  facte,  and  I  have  been  amazed 
to  find  how  many  persons  in  important  political  positions  (I 
do  not  allude  specially  to  Victorian  examples)  are  ignorant  of 
the  elepientary  facts  of  Uieir  subject  Bnt,  apart  from  these 
cases,  in  a  country  where  every  adult  male  has  at  least  some 
influence  on  politics,  there  should  he  no  lack  of  interest  in 
political  information.  What,  after  all,  is  the  good  of  democracy, 
unless  it  increases  the  intelligent  interest  taken  by  the  members 
of  the  community  in  the  problems  of  government  ?  And  the 
firat  condition  of  such  interest  is  an  adeqiute  knowledge  of 
the  elementary  fects  of  the  case. 
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One  word  upon  the  title  of  my  book.  I  have  not  (as  1 
first  intended)  called  it  "  The  Public  Law  of  Victoria,"  because 
I  have  thought  that  such  a  title  might  imply  a  more  detailed 
statement  of  professional  law  than  I  intend  to  give.  I  have 
avoided  the  obvious  name  of  "  The  Constitution  of  Victoria," 
because  it  seems  to  be  the  custom  vrith  English  writers  to 
confine  the  term  "  Constitution "  to  a  very  narrow  sphere, 
limited,  practically,  by  the  direct  action  of  Parliament  and  the 
central  executive.  I  am  strongly  convinced  that  this  practice 
has  tended  to  obscure  that  most  important  side  of  the  citizen's 
existence  which  is  covered  by  the  action  of  the  local  authorities, 
and  I  do  not  think  that  there  is  any  sound  warrant  for  it. 
But  I  am  bound  by  precedent,  and  I  have  therefore  used  the 
expression  "  The  Government  of  Victoria,"  to  cover  what  I 
hope  will  prove  to  be  a  fairly  complete,  though  by  no  means 
detailed  account  of  the  organs  of  government  in  Victoria  at 
the  close  of  the  year  1890.  Of  the  merits  of  those  oi^ans, 
judged  by  their  practical  results,  I  have  said  very  little.  That 
is  a  topic  which  I  hope  to  take  up  in  a  later  and  more  com- 
prehensive work.  But  thoi^h  I  have  not  put  in  the  shading, 
I  trust  that  I  have  not  omitted  any  important  features  in  my 
sketch. 

It  now  only  remains  for  me  to  perform  the  grateful  task 
of  thanking  those  who  have  so  kindly  come  to  my  assistance 
with  information  and  encouragement  For  the  plan  and 
execution  of  the  book  I  am  alone  responsible.  Kotwithstand-' 
ing  that  I  have  verified  every  relation  which  seemed  to  me  of 
any  real  importance  by  reference  to  the  original  authorities, 
I  dare  not  hope  that  I  have  avoided  errors,  and  for  such  errors 
as  there  may  be,  I  alone  am  to  blame.  But  my  special 
gratitude  is  due  to  Sir  Henry  Parkea,  G.C.M.G-.,  Premier  of 
New  South  Wales,  to  the  Hon.  H.  J.  Wrixon,  Q.C.,  late 
Attorney-General  of  Victoria,  and  to  my  colleague,  the  Hon. 
F.  S.  Dobson,  Q.C.,  Chairman  of  Gouimittees  in  the  Legislative 
Council  of  Victoria,  for  the  valuable  help  which  their  official 
experience  and  position  have  enabled  them,  and  their  courtesy 
has  prompted  them  to  afford  me  in  explaining  the  actual 
working  of  the  traditional  machinery  of  government ;  to  Mr. 
Donald  Mackinnon,  MA,  of  Lincoln's  Inn  and  the  Victorian 
Bar,  who  has  brought  his  great  knowledge  of  the  modem 
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Statute  law  of  Victoria  to  bear  upon  my  proof-sheets ;  and  to 
Messrs.  Dowden  and  Armstrong,  of  the  Public  Library,  Mel- 
bourne,  for  their  constant  endeavonrs  to  hghten  my  always 
severe,  and  sometimes  irksome  labours  in  that  valuable  institu- 
tion. The  help  of  other  friends  has  been  acknowledged  in  the 
footaiotes,  in  connection  with  the  special  matters  in  which  their 
assistance  has  been  so  valuable. 

UiLBOUBNS,  AvqaA  1891. 
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L.  A. 

= 

"Legislative  Aaaembly." 

L.C. 

"  LegialatiTB  Council" 

N.  a  w. 

= 

"  New  South  Wales." 

p.p. 

= 

"Port  Phillip." 

V. 

= 

"  Victoria,"  or  "  Victorian." 

V.  and  P. 

= 

"Votes    and    Proceedings" 
official  minutes). 

(U  the 

[N.B.  In  the  legislation  of  New  South  Wales  and  Victoiia,  each 
enactment  is  deemed  a  separate  statute,  not,  as  in  English  le^slation,  a 
chapter  of  the  statate  of  the  session.  A  Colonial  Act  cannot,  therefore, 
foil  in  two  regnal  yeara.  It  is  thus,  in  moat  coses,  eeej  to  distinguish 
at  once  between  the  quotation  of  an  English  and  that  of  a  Colonial  Act. 
The  former  would  run  thus  {e.g.) 

16  &  19  Vic.  c  55, 
the  latter  thus 

19  Vic  No.  6. 

From  the  first  session  of  the  Parliament  of  Victoria  (1866-7)  the  Acts 
are  numbered  consecutively,  instead  of  being  started  afresh  each  year,  and 
are  often  quoted  by  the  number  only.  In  these  pages,  however,  the 
regnal  year  is  generally  prefixed,  as  a  ready  guide  to  the  date  of  the 
enactment] 
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CHAPTER   I 

I       TBS   HOUIC   OOTERKMKNT   OT   THE   COLOKIES   FBIOB   TO    1835 

The  ancient  theory  of  government  in  England  was  that  every 
act  of  state — legislative,  executive,  and  jadlcial — ^was  per-  . 
formed  by  and  in  the  name  of  the  Grown.  The  theory  still 
holds,  though  it  iiaa  received  in  the  course  of  centuries  a 
most  important  addition — that  the  Crown  mxist  itself  act,  in 
almost  every  case,  through  its  appropriate  agents,  who,  aa  a 
matter  of  fact,  have  practically  su^ested  the  act  in  question. 
And  in  tracing  the  origin  of  a  department  of  state,  the  old 
theory  is  still  our  safest  guide.  If  we  go  back  far  enough,  we 
shall  find  surely  that  the  root  of  the  matter  is  to  be  found  in 
the  autocratic  power  of  the  Crown.  As  time  goes  on,  and 
business  increases,  the  Crown  entrusts  the  matter  to  a  special 
body  of  advisers,  always  in  theory  the  servants  of  the  Crown, 
and  often  very  powerfully  influenced  by  the  Crown's  personal 
views,  but  gradually  acquiring  an  independent  position.  Still 
later,  this  body  of  advisers  passes  by  d^rees  under  the  control 
of  Parliament,  though  nominally  remaining  in  the  service  of 
the  Crown.  Snch  is  the  general  course  of  the  history  of 
English  government,  and  it  is  especially  the  course  of  the 
history  of  English  colonial  government. 

The  earliest  foreign  possessions  of  the  English  Crown  were 
foreign  in  every  sense.  They  consisted  of  certain  fiefs  of  the 
decaying  Boman  Empire,  which,  by  dynastic  arrangements,  or 
by  conquest,  became  vested  in  English  kings.  Their  inhabit- 
ants were  strangers  to  the  English,  and,  with  rare  exceptions, 
such  as  that  of  Calais,  they  never  formed  part  of  the  ordinary 
English  system  of  government  Long  after  the  Parliament  of 
En^nd  had  become  an  important  factor  in  home  affairs  it 
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abstained  &om  any  shaxe  in  the  government  of  foreign  depend- 
encies. It  regarded  them  Trith  dialike  as  sources  of  wax  and 
expense.  They  were  left  entirely,  as  a  royal  appanage,  to  the 
personal  government  of  the  Crown,  through  ita  personally  chosen 


Even  when  the  founding  of  true  colonies  began,  Parliament 
claimed  no  share  in  their  management.  Virginia,  the  oldest 
of  the  American  group,  was  organised  by  letters-patent  from 
the  Crown.  Maryland  and  Pennsylvania  were  actually  granted 
in  fee  to  private  individuals.  Crown-charters,  not  Acts  of 
Parliament,  were  the  bases  of  such  powers  of  self-government 
as  the  old  English-speaking  colonies  possessed.'  The  depend- 
encies acquired  by  conquest  were  maoE^ed  as  Crown  estates. 

The  first  body  to  acquire  a  constitutional  position  with 
r^ard  to  foreign  possessions  was  the  Privy  CounciL  In  the 
time  of  the  Commonwealth,  a  period  which  is  in  truth  the 
seedplot  of  modem  politics,  we  find  the  Protector,  whose 
generals  had  been  fighting  the  Spaniard  for  the  empire  of  the 
Southern  Seas,  appointing  a  committee  "  to  take  into  considera- 
tion the  Trade  and  Navigation  of  this  Commonwealth."  *  We 
are  not  told  of  what  body  this  was  a  committee,  but  as  no 
Parliament  was  in  existence  at  the  time  of  its  appointment 
(2d  November  1655),  and  as  the  letter  of  summons  says  that 
the  appointment  is  made  by  His  Highness  with  the  advice  of 
liis  CowtwU,  there  can  be  little  doubt  that  it  was  regarded  as  a 
committee  of  the  latter  body,  and  as  a  matter  of  fact  we  learn 
from  another  source '  that  its  ofBcials  were  paid  by  the  CounciL 

The  inclusion  of  the  subject  of  Navigaiion  in  its  commis- 
sion would  undoubtedly  have  given  the  committee  power  to 
deal  with  the  English  dependencies  abroad.  But  unfortimately 
the  statesmen  of  the  Commonwealth  were  too  busy  to  develope 
the  idea ;  and,  though  additions  to  its  membership  were  occa- 
sionally made,*  we  learn  from  anonymous  but  fairly  reliable 

>  CC  a  list  or  the  MttUmentt  vhioh  received  chuiers  from  the  Crown  between 
1(74  aod  leeo  in  Calmdar  of  Slate  Papen  (colooial),  p.  viii.  The  whole  of  tiie 
preboe  to  thia  volume  is  well  worth  reading  bjr  those  interested  in  the  histoij  of 
tlie  Bngliab  colonies. 

»  WhiUloclt,  MsBumah  {*ditdon  1782),  p.  680. 

■  Frivj/  Seal  Book,  16G6,  p.  6S  (qnoted  in  Thomas's  IfoUi  ^  ilaUHaUfor  Uu 
BMory  0/ Public  D^aTtmenU,  p.  77). 

«  E.g.  Whitelock,  p.  63*  (Febrowy  1656-56). 
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testimony,  that  the  committee  soon  became  "  merely  nominal" ' 
The  plan  did  not,  however,  entirely  drop  out  of  sight,  for, 
immediately  after  the  fieBtoratioo,  Charles  II.  created  by  patent 
two  bodies  specially  concerned  with  the  administnition  of 
dependencies.  The  first,  known  as  the  Council  of  Trade,  con- 
stituted by  patent  dated  7th  November  1660,'  was  charged  by 
Article  XI.  of  ita  instructioas  to  consider  the  general  state  of 
the  Foreign  Plantations,  and  in  all  matters  wherein  these  were 
concerned  to  take  advice  "  from  the  Council  appointed  to  sit 
apart  for  the  most  particular  inspection,  r^ulation,  and  care  of 
the  Foreign  Plantations,"  *  This  was  the  second  body,  the 
CowncU  of  Foreign  Plantations,  constituted  by  patent  dated  1st 
December  1660,*  and  its  Articles  of  Instruction  show  clearly 
that  it  is  the  direct  ancestor  of  the  Colonial  Office  of  the  present 
day.  Its  members  are  to  establish  a  regular  correspondence 
with  the  Governors  of  the  various  dependencies,  to  require 
them  to  send  an  account  of  their  affairs  and  the  constitution 
of  their  laws  and  government,  to  hear  and  report  to  the  king 
upon  all  complaints,  to  investigate  the  subject  of  emigration, 
"and  how  noxious  and  unprofitable  persons  may  be  trans- 
planted to  the  general  advantage  of  the  Public  and  commodity 
of  onr  Foreign  Plantations,"  and,  in  a  word,  "  to  advise,  order, 
settle,  and  dispose  of  all  matters  relating  to  the  good  govem- 
'  ment  ...  of  the  Foreign  Plantations."  " 

These  two  bodies  were  consolidated  by  royal  patent  of  the 
27th  September  1672  *  into  The  CouncU  of  Trade  and  Planta- 
tions, with  salaried  president  and  vice-president,  but  the  united 
Board  was  itself  abolished  by  a  revoking  patent  of  the  21st 
December  1675.''  There  can  be  little  doubt  that,  while  they 
existed,  these  councils  were  looked  upon  as  committees  of  the 
Privy  Council,  for,  by  their  Articles,  the  members  of  the  Council 
of  Fore%n  Plantations  are  directed,  when  they  deem  further 
powers  necessary,  to  address  themselves  to  the  king  or  Pnvy 
Council  for  further  directions ;  *  and,  in  the  patent  revoking 
their  commission,  the  joint  council  are  ordered  to  deliver  up 
their  papers  to  the  Clerk  of  the  Privy  Council* 

The  Board  of  Trade  and  Plantations  was  revived  by  King 
'  Thomaa,  p.  77.  »  Ibid.  »  Ibid. 

'  Artielea  quoted  in  Thomu,  p.  81 
'  im.  p.  78.  »  Ibid.  p.  7». 

■  Thomas,  p.  84  (Article  XI.)  *  Ibid. 
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"William  III.  on  the  16th  December  1695.  The  powers  given 
to  the  commissioners  specially  refer  to  the  "  Plantations  in 
America  and  elsewhere,"  and  include,  in  addition  to  the 
fonctions  of  the  joint  board  of  Charles  II.,  the  important  right 
to  recommend  to  the  King  in  CouncQ  the  names  of  persons  to 
be  appointed  Governors  and  officials,  and  also  the  duty  of  con- 
sidering the  AcU  of  the  Assemblies  of  the  Plantations  sent  to 
England  for  the  royal  approval.' 

This  board  was  continued,  under  various  commissions,  till 
the  year  1781,  when,  at  the  close  of  the  American  War  of 
Independence,  the  Board  of  Trade  and  Plantations  was  abolished 
by  statute,'  and  it  was  provided  *  that  the  functions  of  the 
conunissioners  might  be  exercised  by  any  committee  or  com- 
mittees of  the  Privy  Council,  appointed  by  His  Majesty  during 
pleasure,  without  salary,  fee,  or  pension  to  the  members  thereof.  - 
A  feeling  of  despair,  occasioned  by  the  loss  of  the  American 
colonies,  and  a  desire  for  economic  reform,  combined  to  prevent 
the  latter  provision  being  properly  carried  out  till  the  year 
1786,  when  an  Order  in  Council  constituted  a  r^ular  establish- 
ment of  eighteen  officials,  charged  with  attending  to  the  busi- 
ness of  the  committees  contemplated  by  the  Act  of  1782.*  In 
the  year  1817  the  Crown  was  authorised  by  statute  *  to  pay  a 
salary  not  exceeding  £2000  a  year  to  the  Vice-President  of 
the  Committee  of  the  Council  appointed  for  the  consideration 
of  matters  relating  to  Trade  and  Foreign  Plantations ;  and  in  the 
year  1827  a  similar  provision  was  made  with  regard  to  the 
Presidency,'  which,  it  was  specially  enacted,  should  not  on  that 
account  be  deemed  a  "  new  office,"  ^  (The  President  and  Vice- 
President  were,  in  fact,  with  the  exception  of  the  Colonial 
Secretary,  the  only  working  members  of  the  committee.) 

The  establishment  thus  created,  familiarly  known  as  "  The 
Board  of  Trade,"  continued  in  existence  down  to  the  time  of 
the  foundation  of  Port  Phillip.  But  it  was  by  no  means  the 
sole,  or  even  the  most  important  provision  made  by  the  English 
government  for  the  management  of  the  colonies.  We  have  not 
yet  seen  how  it  was  that  ParHament  came  to  have  a  voice  in 

'  ThomaB,  p.  79  (Article  XI.)  '  S3  Geo.  III.  c.  82. 

■  1 16.  *  Thomas,  p.  7B. 

•  67  Geo.  III.  c  88.  •  7  Geo.  IV.  0.  32. 

'  This  wu  to  avoid  the  operation  of  the  lestrictioiis  of  the  G  Anne,  o,  7,  %  25 
and  26  (trbich  see). 
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the  matter,  for  the  Privy  Council  is  a  body  which,  in  theory, 
is  quite  independent  of  Fi^lianient,  and  ita  committees  are  not, 
nominally,  under  Parliamentary  control  "^o  understand  how 
Parliament  acquired  the  control  of  the  colonial  government,  we 
must  consider  for  a  moment  the  history  of  the  otGce  of  Secre- 
tary of  State  for  the  Colonies. 

From  very  early  times  there  had  been  in  England  officials 
known  as  "King's  Secretaries."  As  their  name  implies,  they 
were  of&cials  attached  to  the  person  of  the  monarch,  to  conduct 
his  correspondence  and  act  as  his  messengers.  For  centuries 
their  appointments  were  purely  casual,  they  had  no  definite 
position  in  the  state,  and  their  numbers  varied  with  the  actual 
requirements  of  the  day.  But  with  the  reign  of  Henry  VIII. 
they  began  to  acquire  a  distinct  standing.  Their  official  rank 
was  fixed  by  the  Statute  of  Precedence  of  1540.^  From  that 
time  until  the  year  1708  the  regular  number  of  Secretaries 
was  two,  known  respectively  as  the  "  First"  and  "Second,"  or 
the  "  Northern  "  and  "  Southern,"  and  this  tradition  was  rarely 
departed  from,'  The  warrant  of  Henry  VIII,  (said  to  be  of 
date  1539  or  1540),*which  appointed  Thomas  Wriothesly  and 
Italph  Sadler  to  "have  the  name  and  office  of  the  Kinges 
Majesties  Principal  Secretaryes,"  ordained  that  they  should 
attend  His  Majesty  whenever  he  was  present  in  the  "  Hiegb 
House  "  of  Parliament,  and  that  at  other  times  they  should  sit 
alternately  by  weeks  in  the  "  Hieghe  "  House  and  the  "  Lowe  " 
House,^  except  that  when  special  business  should  be  treated  in 
the  latter,  they  might  both  be  present.*  The  warrant  also 
obviously  contemplates  the  presence  of  the  secretaries,  though 
in  a  subordinate  condition,  in  all  meetings  of  the  CowncU^  and 
we  therefore  glean  from  it  this  most  important  fact,  that  in  the 
sixteenth  century  the  king's  secretaries  did  actually  constitute 
a  link  between  the  Council  and  the  Parliament,  the  respective 
depositories  of  prerogative  and  popular  power. 

The  office  gained  further  recognition  by  the  practice,  which 
began  in  1558,'  of  creating  it  by  patent,  instead  of  by  mere 

'  31  Hen.  VIII.  c  10.  '  Thomas,  p.  27. 

*  State  Paper  Canvmittian,  vol.  i.  p.  62S  n. 

*  Ibid.  p.  624.     Bat  thsy  had  no  votes  nnleBi  the;  happened  to  be  p«era  (31 
Hen.  VUL  a,  10,  §  8). 

*  Ibid.  p.  623.     The  31  Hen.  Till.  c.  10,  §  10,  expreul;  gave  them  leats. 

*  ThamM,  p.  27. 
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warrant  or  delivery  of  the  seals,  and  from  the  begiiumig  of  the 
seventeenth  century  its  holders  are  spoken  of  aa  Secretaries  of 
State}  Their  position  was  still  further  strengthened  by  Claren- 
don's scheme  of  government  at  the  time  of  the  iRestoratioo,  one 
of  its  rules  being  that  the  Principal  Secretaries  of  State  should 
he  of  all  Committees  of  the  Council} 

It  is  doubtful,  however,  whether  a  Secretary  of  State  at 
this  time  retained  the  right  to  sit,  ex  officio,  in  Parliament. 
Like  the  Lord  Chancellor  before  him,  a  Secretary  of  State  had 
ceased  to  be  the  personal  attendant  of  the  king ;  he  had  de- 
veloped into  a  great  public  official.  Aft«r  the  Kestoration,  the 
office  was  frequently  held  by  men  of  fiistrate  importance  in 
politics,  men  like  Arlington,  Sunderland,  and  G^dolphin,  who 
were  generally  members  of  one  House  of  Parliament ;  and  this 
practice  led  easily,  after  the  Revolution,  into  the  maxim  that  a 
Secretary  of  State  ought  to  be  a  member  of  Parliament. 

The  custom  of  having  two  Principal  Secretaries  of  State 
continued  practically  unbroken  till  the  year  1768.  Sixty  years 
before  that  date.  Queen  Anne,  in  1708,  had  appointed  a  Third 
Secretary,  for  Scottish  affairs,  and  the  appointment  was  con- 
tinued till  the  Jacobite  rising  in  1745,*  but  the  Third  Secretary 
was  not  necessarily  of  Cabinet  rank,  and  did  not  take  an  equal 
position  with  his  older  colleagues.  Walpole  was  also  made 
Secretary  at  War  in  1708,  and  the  office  was  continued  inter- 
mittently for  some  time,  but  it  was  not  a  Secretaryship  of  State, 
and  must  not  be  confounded  with  the  later  Secretaryship  for 
War. 

In  1768  a  reaUy  new  departure  was  taken  by  the  appoint- 
ment of  the  Earl  of  Hillsborough  as  Secretary  of  State  for  the 
Colonies.  The  patent  of  appointment  (dated  27th  February 
1768)  distinctly  states  that  "the  public  business  of  the 
Colonies  and  Plantations  increasing,  it  is  expedient  to  appoint 
one  other  Principal  Secretary  of  State  besides  the  two  an,cient 
Principal  Secretaries,"  * 

Here,  then,  we  get  a  clear  recognition  of  the  colonies  as  a 
department  of  state,  with  a  special  official  to  look  after  it. 
The  holder  of  the  office,  if  a  member  of  the  House  of  Commons, 
'  The  first  instance  ia  said  to  bare  b«eD  in  ISOl  (Thomas,  p.  27).  I  have 
□at  been  able  to  trace  the  reference  in  Rjnner,  but  find  instances  in  1910,  IfllS, 
and  16ir  (B;mer,  Fadera,  rii.  2,  pp.  169  and  210,  and  vii.  3,  p.  4). 

•  Thomas,  p.  2B,  •  Ibid.  p.  27.  *  Quoted  in  Thomw,  p.  27. 
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vould  lequire  to  be  re-elected  under  the  provisions  of  the  Act 
of  1708,'  but  he  ■would  escape  the  exclusion  of  the  Place  Act 
of  l742,*  and  so  the  practice  of  Farliamentary  control  could  be 
extended  to  the  Colonial  OfEce.  Unfortunately,  the  creation  of 
the  department  was  soon  followed  by  the  loss  of  the  American 
colonies,  and  in  1 7  8 1 '  the  office  of  T^iird  Secretary,  or  Secretary 
of  State  for  the  Colonies,  was,  with  the  Council  of  Trade  and 
Plantations  itself,  swept  away.  Such  colonial  business  as 
remained  was  taunsferred  to  the  "  Home "  office  *  which,  with 
the  "Foreign"  office,  by  a  new  arrangement  made  in  1782,* 
replaced  the  former  Northern  and  Southern  departments.  For 
some  time  the  personality  of  the  old  Colonial  Department  sur- 
vived in  the  separate  staff  of  the  "  Office  for  Plantations,"  which 
existed  inside  the  Home  Office,  but  even  this  distinction  had 
disappeared  before  1795.*  Until  the  year  1801  the  business 
of  the  colonies  continued  to  be  transacted  in  the  Home  Office.^ 
But  in  that  year  another  change  was  made.  The  necessities 
of  the  great  French  war  had  led  to  the  establishment,  on  the 
11th  July  1794,^  of  a  permanent  War  Department,  presided 
over  by  a  Secretary  of  State,  and  iu  1801  the  business  of  the 
colonies  was  transferred  to  this  new  department,  the  head 
whereof  was  thenceforward  known  as  the  "  Secretary  for  War 
and  the  Colonies."  This  arrangement  continued  till  some  years 
after  the  founding  of  Port  Phillip,  and  fixed  the  number  of 
Secretaries  of  State  at  three.  But,  still,  it  must  be  remembered 
that  the  position  of  a  Secretary  of  State  is  functional  only, 
not  organic.  There  is  no  law  which  compels  Her  Majesty  to 
appoint  any  particular  number,  and  the  division  of  business  can 
be  varied  at  any  time,  while  each  Secretary  can  act  foi  any 
other  in  all  matters  properly  cognisable  by  a  Secretary  of  State. 
It  must  be  borne  in  mind  also,  that  the  other  secretaryships 
referred  to  at  this  period  of  history,  the  Secretaryship  ai  War 
held  by  Lord  Palmerston  in  1812  and  1827,  and  the  Chief 
Secretaiyship  for  Ireland  created  at  the  time  of  the  Union,  are 
not  Principal  Secretaryships  of  State  at  alL*  It  is  still  mora 
important  to  remember  that,  during  the  present  century,  the 

■  fl  Anne,  c  7,  S  28.         *  16  Geo.  IL  c  22.         'By  22  Gw.  III.  0.  82. 

*  ThomM,  p.  86.  >  IIM.  p.  28. 

*  Ibid.  PL  86.  '  VM.  ■  JWi 

*  Strictly  (peaking  tha  Eohib  Secratary  u  to  this  diy  mponwble  for  tlM 
•flUn  of  Iraknd,  tlie  Chief  Secretuy  being  hit  official  inbonlinate. 
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Secretary  for  the  Colonies  has  invariably  been  a  member  of 
Parliament,  and  nearly  always  in  the  Cabinet.  Thie  practice 
it  is  which  has  enabled  Parliament,  by  means  of  questions 
asked  of  the  Colonial  Secretary  or  Under-Secretary,'  to  take  part 
in  the  actual  administration  of  the  colonies.  The  right  of 
Parliament  to  legislate  for  the  colonies  was  foimaUy  claimed  in 
1766,'  and  has  often  been  exercised. 

We  have  now  traced  the  growth  of  the  two  principles 
which,  at  the  fouudii^  of  Fort  Phillip,  determined  the  form  of 
the  constitutional  relations  of  the  EngHsh  government  with  the 
colonies.  We  may  close  the  chapter  with  a  quotation,  which 
illustrates  the  working  at  that  time  of  the  two  principles,  the 
principle  that  the  colonies  are  governed  by  the  Crown,  and  the 
principle  that  that  government  mnst  be  conducted  in  accordance 
with  the  views  of  Parliament.  The  extract  relates  specially  to 
colonial  legislation,  but  it  may  serve  as  an  illustration  for 
general  colonial  business. 

"  All  Acts  paaaed  by  Coloniea  having  Legislative  GovermnentB  ate  trans- 
mitted to  the  SecrettUT'  of  State  to  be  laid  before  Her  Majesty.  These 
Acta  are  forwarded  by  the  Secretary  of  State  to  the  Clerk  of  the  Privy 
Council,  and  are  thus  Bubmitted  to  Her  M^esty,  who  thereupon  orders  a 
reference  to  be  made  to  the  Board  of  Trade.  The  Secretary 'of  State,  being 
himself  a  member  of  the  Board,  communicates  with  the  President  by  means 
of  minutes,  pointii^  out  in  the  first  instance  the  Acts  which  appear  to  him 
to  require  the  peculiar  attention  of  the  Board,  or  which  should  be  referred 
for  the  opinion  of  any  other  Department  of  the  Government  (moat  frequently 
the  Treasury).  Those  Acts  which  do  not  appear  to  him  to  &11  within  the 
peculiar  province  of  the  Board  of  Trade  are  recommended  to  be  confirmed, 
disallowed,  or  left  to  their  operation,  as  the  case  may  require,  which 
recommendation  is,  as  a  matter  of  course,  complied  with  ;  but  all  the  Acts 
of  this  class  of  Colonies  mast  receive  the  formal  sanction  of  the  Board  of 
Trade  before  being  assented  to  by  the  Crown.' 

That  is  to  say,  a  colonial  question  came  in  the  first  place 
before  the  Secretary  for  the  Colonies,  who  was  nominally  a 
servant  of  the  Crown,  but  really  a  great  parliamentary  official 
with  a  seat  in  the  Cabinet.     By  him  it  was  laid  before  his 

>  When  the  Colonial  Secretaiy  is  a  peer,  the  DDdsr.Secntarj  is  always  chosen 
from  the  Hoose  of  Commons,  and  oonvenely.  So  there  is  alivayi  some  one  to  be 
questioned. 

*  By  the  6  Q«a  III.  e.  12.  The  Aet  expressly  mentianB  only  the  American 
colonies,  but  there  is  no  doubt  that  ths  claim  was  meant  to  be  geuetaL  The 
Act  hts  never  been  repealed, 

*  Thomas,  p.  81. 
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principal,  the  Crown,  which  referred  it  to  its  regularly  appointed 
advisers  on  such  subjects,  the  Committee  of  the  Council  for  Trade 
and  Plantations,  or,  as  they  were  usually  called,  the  Board  of 
Trade,  who  finally  advised  the  Crown  as  to  its  course  of  action. 
But,  ever  siuce  the  days  of  Huskisson'a  fiscal  reforms,  the 
Frenident  of  the  Board  of  Trade  had  also  heen  a  Cabinet 
Minister,  responsible  to  Parliament  And  so  ultimately  Parlia- 
ment controlled  the  whole  matter.  Such  anomalies  occur  at 
every  turn  in  the  English  constitution,  and  it  is  only  by 
patiently  (inraveUing  their  history  that  we  can  learn  how  the 
government  of  the  empire  has  assumed  its  present  character. 
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CHAPTER    II 

THE  LOCAL^  OOVERNHENT  OF   THE   COLONIES  (AND  PABTICDLABLT 
OF   NEW   SODTH   WALES)    PHIOR   TO   THE   YEAR  1835 

As  has  been  before  said,  such  local  conatitations  as  the  earlier 
English-speaking  colonies  possessed  were  usually  acquired  by 
ditect  charter  or  proclamation  of  the  Crown.  The  first  im- 
portant deviation  from  this  rule  was  in  the  case  of  the  colony 
of  Quebec,  which  by  statute  of  1774*  received  an  improved 
form  of  local  government  The  precedent  was  followed,  in 
the  year  1791,  by  Mr.  Pitt's  &mous  Canada  Act,'  which 
united  the  two  provinces  of  Quebec  and  Ontario.  It  has  been 
declared  by  high  anthority^  that  the  reason  for  the  introduc- 
tion of  Parliamentary  action  into  the  government  of  Canada 
was  the  desire  to  concede  to  the  Roman  Catholic  colonists 
certain  rights  inconsistent  with  the  severe  Conformity  statutes 
then  existii^  and  with  which  the  Crown  had  no  power  to 
dispense.'  But  the  application  of  the  principle  about  the  same 
time  to  the  government  of  India,  and,  soon  after,  to  Australian 
adairs,  makes  it  more  probable  that  the  chai^  was  really 
due  to  the  growing  extension  of  ParLiameDtary  influence  over 
all  departments  of  state. 

'  The  word  "  loc&l "  is  used  throughont  this  ohapter  to  diatingnuh  matten 
conduct»d  in  the  colonf  ftvin  thow  conducted  b;  the  Horns  goTeroment. 

*  14  Geo.  in.  c  83. 

'  31  Oeo.  III.  0.  SI.  (Theaa  two  sUtntM  shonld  b«  cif«fiill;  studied,  for  they 
contain  the  modem  policy  of  the  English  government  with  regard  to  colonial 
ootutitntioDS.) 

<  See  JUport  of  the  CommiUu  of  Her  MojOty's  Privy  CmawiifoT  Trade  and 
riaataHoii*  (4th  April  1849),  in  Vidorian  Tofas  and  PrMctdings,  184B,  pp.  702-712. 

■  Thia  is  a  curiotu  inetance.  If  it  be  true,  of  deference  to  the  teschinga  of  his- 
tory. James  II.  lost  his  crown  by  hia  eierciie  of  the  dispensing  power.  George 
III.  would  have  been  only  too  naUj  to  enforce  the  editing  le^slttion  against 
the  Catholica,  if  his  ministers  would  have  allowed  him. 
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Be  this  as  it  may,  the  practice  of  the  present  century  has 
been,  whilst  leaving  to  conquered  acqiiiaitions  as  much  as  pos- 
sible their  previous  forms  of  government,  to  confer  local  con- 
stitutions by  Act  of  Parliament  upon  possessions  acquired  by 
settlement  The  course  of  proceeding  has  been  fairly  uniform. 
First,  there  has  been  a  pnrely  despotic  government,  when  the 
colony  has  been  ruled  as  a  military  position  by  a  Governor  and 
a  handful  of  officials  appointed  by  the  Home  government 
Then  there  has  been  a  constitutioD,  with  a  Legislative  Council, 
partly  appointed  by  the  Grovemor  and  partly  elective.  Of  this 
Council  the  Crown  officials  have  always  formed  part,  but  the 
executive  has  been  unassailable  by  the  legislature,  and  respon- 
sible only  to  the  Colonial  0£&ce ;  possesions  in  these  two  stages 
being  known  technically  as  "  Crown  Colonies."  In  the  third 
stage,  there  have  generally  been  two  Houses  of  Legislature, 
both  elective,  or  one  elective  and  one  nominee,  and  the  execu- 
tive has  consisted  of  officials  chosen  for  their  Parliamentary 
position,  and  liable  to  dismissal,  like  ministers  in  England,  in 
consequence  of  an  adverse  vote  of  the  l^slature.  This  is  the 
era  of  "  Responsible  Government" 

Until  the  year  1823  the  colony  of  New  South  Wales  had 
been  in  the  first,  or  military  stage  of  government  The  com- 
mission to  its  founder.  Governor  Phillip,  practically  vests 
despotic  powers  in  his  hands.  There  is  no  word  of  a  local 
council,  and  the  Governor  has  merely  to  take  the  oath  to 
observe  the  laws  relating  to  Trade  and  Plantations.^  The  civil 
and  criminal  courts  established '  under  the  24  Geo.  III.  c.  56,' 
and  the  consequent  Orders  in  Council,*  make  no  provision  for 
any  popular  element  in  the  administration  of  justice.'  Perhaps 
the  mwt  important  check  on  the  despotic  power  of  the  early 
Governors  was  the  establishment,  by  Letters-Patent  of  6th  May 
1V87,*  of  a  Vice-Admiralty  Court,  Uiough,  bs  the  Governor  was 
'  See  copy  of  oommiuioD  in  Buton,  SUtory  nf  New  Sctilh  fValet,  i.  p.  47*. 
The  accompaii3ri)]g  iiutnictioiu  [23d  April  1787)  an  mainly  economic  in  charaoter. 

•  By  Lettara-Patent  ot  2d  April  1787  (Bwton,  i.  p.  681). 

•  The  Act  legaliaing  tnuuportadon. 

•  Of  Sth  December  1780  (Sxing  eMtOTD  cout  of  S.S.'W.**  place  for  recep- 
tion of  conricts). 

"  Daless,  poaaibly,  the  presence  of  uaesaon  appointed  by  the  Qovernor  may 
be  regarded  in  that  light. 

■  Copy  in  BartoD,  L  p.  ES7.  It  appewa  by  ■  recital  in  the  commimion  of  Sir 
Jamei  Dowling  u  commusny  of  the  conrt  (Callagban,  Acta  ami  Ordinaneet,  ii. 
!>.  1426),  that  there  had  been  earlier  Letter*  of  the  12th  April  1767. 
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himself  senior  member  of  the  court,  even  this  step  left  him  with 
an  overwhelming  power.  Kot  till  the  year  1823  was  passed 
the  lirst  Constitutional  Statute  which  operated  in  Australia. 
And  even  the  4  Geo,  IV.  c  96  is  not  primarily  concerned 
with  government  in  the  full  sense  of  the  term,  but  with  the 
administration  of  justice,  a  matter  which,  as  we  have  seen,  had 
been  dealt  with  for  New  South  Wales  so  far  back  as  1785. 
It  is  interesting  to  note  the  order  in  which  the  functions  of 
government  develope.  In  Australia  by  far  the  earliest  func- 
tion was  the  administration  of  justice. 

But  the  4  Geo.  IV.  c  96  marked  a  great  advance.  Not 
only  was  the  old  military  court  of  1787  to  be  entirely  super- 
seded by  the  erection  of  a  Supreme  Court  and  Court  of  Appeals 
somewhat  on  the  English  model,'  but  the  Crown  was  empowered 
to  create  by  warrant  a  Council,  consisting  of  five,  six,  or  seven 
persons,  with  considerable  legislative  power.  The  members  of 
the  Council  were  to  hold  their  places  entirely  at  the  discretion 
of  the  Crown,  and  even  a  majority  of  them  could  not  overrule 
the  Governor  in  matters  of  legislation,'  in  which  the  Chief- 
Justice  was  also  to  have  an  independent  position  ;'  but  still  the 
statute  marked  a  great  advance  on  the  old  state  of  things. 
It  is  noteworthy  that  it  specially  required  *  that  all  laws  and 
ordinances  made  under  it  in  the  colony,  as  well  as  the  English 
Orders  in  Council  issued  in  pursuance  of  it,  should  he  laid 
before  the  English  Parliament 

The  4  Geo.  IV.  c.  9  6  was  carried  into  execution  by  Royal 
Charter,  dated  the  I3th  October  1823,'  creating  a  Supreme 
Court  of  Justice,  and  by  the  appointment,  under  warrant  of 
the  Ist  December  1823,'  of  five  members  of  Council.  These 
members  were  simply  the  five  chief  government  officials — the 
Lieutenant-Governor,  the  Chief-Justice,  the  Colonial  Secretary, 
the  Principal  Surgeon,  and  the  Surveyor-General — and  their 
official  connection  with  the  Council  is  proved  by  the  fact  that 
the  warrant  appointing  them  directs  that  in  case  any  of  them 
die  before  the  warrant  reaches  the  colony,  their  successors 
in  ofBce  are  to  take  their  places  in  the  Council.  But  Lord 
Bathurst'a  letter,  which   accompanied   the  warrant,  explained 

'  *  Geo.  IV.  c  »8,  fg  1-18.  '  Ibid.  %  21.  "  Ibid.  §  M. 

*  Ibid.  I  SI.  >  CaUaghiD,  fL  p.  1436. 

•  Copy  in  VoUa  and  Proeudinga  qf  ComusU  (N.  8.  W. ),  vol.  i.  p.  1, 
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that  this  policy  waa  only  to  prevail  until  the  English  govern- 
ment had  beai  made  aware  of  the  names  of  euitahle  local 
aepiraots.^  In  pursuance  of  this  pledge  the  Council  was  re- 
constituted by  warrant  of  the  iTth  July  1825,'whicb  appointed 
the  fall  number  of  membeis,  including  amongst  Uiem  the  names 
of  three  pri^nte  individuals. 

But  meanwhile  a  very  important  step  had  been  takea 
The  44th  section  of  the  Act  of  1823*  had  empowered  the 
Ciown  to  constitute  and  erect  the  island  of  Yan  Diem^s  Land  * 
(which  had  formerly  been  part  of  the  colony  of  New  South 
Wales), "  and  any  Islands,  Territories,  or  Places  thereto  adjacent, 
into  a  separate  Colony,  independent  of  New  South  Wales." 
The  Crown  did  not  avail  itself  to  the  full  of  the  powers  of  the 
section,  but  it  made  Van  Diemen'a  Land  a  Lieutenant-Governor- 
ship under  the  Governor  of  New  South  Wales,  whose  somewhat 
pecoliar  relationship  with  the  new  Lieutenant-Governor  of  Van 
Diemen's  Land  was  defined  at  length  in  Lord  Bathurst'a  letter 
to  Sir  Thomas  Brisbane  of  the  28th  At^nst  1823.'  The 
importance  of  the  step  was  twofold,  for  not  only  did  it  give 
the  first  form  of  separate  existence  to  the  present  colony  of 
Tasmania,  hat  it  practically  deprived  the  settlers  in  Van 
Diemen's  Land  of  the  constitutional  advantages  granted  by 
the  4  Geo.  IV.  c  96  to  the  inhabitants  of  New  South  Wales. 

The  growing  wealth  and  development  of  the  Australian 
colonies  after  the  Act  of  X 823  is  marked  by  the  fact  that  in 
the  year  1827  the  Home  government  ceased  to  provide  funds 
for  the  carrying  on  of  the  civil  governments  of  Australia," 
leaving  them  to  the  support  of  the  local  treasuries ;  and  in  the 
year  1829  the  4  Geo,  IV.  c  96,  originally  framed  as  a  tem- 
porary statute,  but  prolonged  by  a  continuing  Act,  waa  super- 

'  Letter  in  Vota  and  Trocudings^lJS.  S.  W.),  vol.  L  p.  1. 

'  WMwnt,  ibid.  p.  20.  *  4  Geo.  IV.  c  98. 

*  Norfolk  laland  biul  ftlre&dy  been  constituted  a.  lientenuit-gOTeniorahip  by 
Iett«ra-p»teiit  of  2ath  JanuRrr  1700  {Barton,  i.  p.  £26).  The  iDitractiona  of 
the  liaateutnt-goremoT  were  fram  GovemoT  Phillip  (ibid.  p.  E27}. 

'  ro<«t(»i4iV«<alin05(N.3.  W.),  vol.  Lp.  12.  There  had  pnctical];  be«n 
a  Mpuate  local  goTemment  before  this  date  in  Van  Diemen'a  Land  (cf.  Ifabarl 
Toum  OaitUe  from  IS20  onirards).  A  distinct  Supreme  Coart  vaa  couatituted 
for  Tan  Diemen's  Land  by  Lettere- Patent  in  1828  (cf.  S  Geo.  IV.  c.  83,  9  2). 

*  Letter,  dated  2Sd  September  1834,  from  the  Secretuy  of  the  Tieasaiy  to  Sir 
Geo^e  Grej.  (Quoted  iu  Houae  of  Commona  Seaaional  Papota,  1840,  viL 
p.  569.) 
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seded  by  the  important  statute  9  Geo.  IV.  c.  83,  the  basis  of 
constitutional  rights  in  New  South  Wales  at  the  time  of  Uie 
founding  of  Port  Phillip. 

The  new  statute,  like  its  predecessor,  was  primarily  concerned 
with  the  administratioQ  of  justice.  In  t^e  fiist  place,  the 
existing  Supreme  Court,  or  any  new  creation  which  might 
replace  it,  was  to  be  a  Court  of  Eecord,*  and  to  have  complete 
civil  and  criminal  jurisdiction  in  New  South  Wales  and  its 
dependencies,  with  all  the  powers  of  the  three  conunon-law 
courts  at  Westminster ;  to  be  at  all  times  a  Court  of  Oyer  and 
Terminer  and  Gaol  Delivery  *  in  and  for  New  Sooth  Wales  and 
its  dependencies ;  to  be  a  Court  of  Equity  in  the  same  places, 
with  all  the  equitable  and  common-law  jurisdiction  of  the  Lord 
High  Chancellor  in  England  \  ^  and  to  have  such  ecclesiastical 
jurisdiction  as  had  been  or  should  be  given  by  the  Letters- 
Patent  of  constitution,*  The  Crown  was  further  empowered 
to  institute  circuit  courts,  to  be  served  by  judges  of  the  Supreme 
Court,  on  the  English  model,'  and  to  allow,  under  such  regula- 
tions as  it  should  think  fit,  an  appeal  from  the  decisions  of  the 
Supreme  Court  to  His  Majesty  in  CounciL'  Criminal  issues 
were  to  be  tried  before  a  judge  or  judges  of  the  Supreme  Court, 
assisted  by  seven  assessors  chosen  from  commissioned  of&cers 
of  the  army  or  navy,^  and  civil  issues  by  a  judge  or  judges  with 
two  magistrates  acting  as  assessors ;  *  but  upon  special  authority 
by  Order  in  Council  the  legislature  of  the  colony  was  to  be 
entitled  to  apply  the  jniy  system  to  any  issues  of  fact  permitted 
by  the  order.' 

Provision  was  also  made  for  the  establishment  of  inferior 
tribunals  by  empowering  the  local  legislature  to  institute  courts 
of  General  and  Quarter  sessions,  and  to  give  them  power  to  take 
cognisance  in  a  summary  way  of  all  offences,  not  of  a  capital 
nature,  committed  by  convicts,  and  of  all  matters  cognisable 
by  similar  courts  in  England,  subject,  in  the  case  of  free  oflTenders, 
to  the  rules  laid  down  by  the  Act  for  the  guidance  of  the 
Supreme  Court."  A  similar  power  was  given  to  establish 
inferior  courts  of  civil  jurisdiction,  to  be  known  as  "  Courts  of 

'  7.8.  a  coart  whose  records  are  receiyad  in  all  proceedings,  without  furthor 
proof,  M  coDcliuive  oTideiiM  of  tho  trntb  of  the  statements  thej  contain. 

■  FortheeiactmeaDingof  these  terms  cf.  BUdutone  (ed.  1769),  iv.  pp.  2S6-8. 
•  e  Geo.  IV.  c.  88,  9  II.  '  8  12.  '  g  13.  ■  g  U. 

'16.  ■  fi  8.  »  S  10-  "8  17- 
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Beqaeste,"  presided  over  b7  "  Commiasionera  "  appointed  by  the 
Crown,  with  jurisdiction  in  cases  of  debt  and  damage  up  to  the 
value  of  ten  pounds.*  Another  most  important  section  enacts 
"  That  all  Laws  and  Statutes  in  force  within  the  Bealm  of 
England  at  the  Time  of  the  passing  of  this  Act  (not  being 
inconsistent  herewith,  or  with  any  Charter  or  Letters-Patent  or 
Order  in  CouncU  which  may  be  issued  in  pursuance  hereof) 
shall  be  applied  in  the  Administration  of  Justice  in  the  courts 
of  New  South  Wales  and  Van  Diemm's  Load  respectively,  so 
far  as  the  same  can  be  applied  within  the  said  Colonies,"  but 
in  case  of  any  doubt  as  to  this  applicability  the  colonial  legis- 
lature is  empowered  to  declare  whether  or  not  they  do  apply, 
or  to  establish  any  modification  or  limitation  of  them  within 
the  colony.  This  section,  which  is  atiU  in  force,  leaves  the 
position  of  the  colonial  courts  and  legislatures,  with  regard  to 
the  laws  of  England  existing  before  25th  July  1828,'  extremely 
doubtful.  Of  course  it  is  obvious  that  the  colonial  courts  are 
bound  to  recognise  any  of  such  laws  which  are  clearly  unrepealed. 
It  is  equally  plain  that  the  colonial  courta  would  be  obliged  to 
weigh  any  ai^ument  directed  to  show  that  an  express  or  implied 
repeal  or  limitation  by  a  colonial  legislature  was  vitra  vires. 
But  it  is  submitted  that  no  authoritative  decision  on  the  point 
could  be  pronounced  by  any  court  save  the  ultimate  Court  of 
Appeal,  the  Judicial  Committee  of  the  Privy  Council  And  it 
is  clear  that  the  24th  section  of  the  Act  of  1828  only  intended 
to  confer  amending  powers  in  cases  of  genuine  doubt,  whilst 
the  actual  enabling  words  both  of  that  statute*  and  the  previous 
statute  of  1823'  distinctly  limit  the  legislative  power  of  the 
Oovemor  and  Council  to  laws  and  ordinances  not  reptignant  to 
the  Laws  of  England.  Nevertheless,  the  power  of  the  colonial 
legislature  to  alter  the  English  law  for  the  colony  appears  to 
have  been  recognised  by  Lord  Chelmsford  in  the  case  of  Solfe 
V.  Mower  Salting  Co.,'  decided  in  the  year  1865,  though  the 

>  9  Geo.  IT.  c.  83,  g  IS.  'J  24. 

'  It  will  tw  noticed  that  this  section  speaks  eipresslj  from  tbs  pissing  of  the 
Act.  The  other  proTisioos,  generdljr  speaking,  date  from  the  1st  Mucti  1829 
(8  89). 

•  8  21.  '  *  Gao-  IV.  c.  86,  S  M. 

■  L.B.  1,  P.C.  at  p.  48.  The  oolonial  Act  in  qaestion  vaB  the  6  Vic.  No.  17 
(N.  S.  W. )  See  also  discttstion  of  the  same  tnbject  in  Webb,  Itnparial  Law  and 
StalnU*,  pp.  61-fl8  ;  aUo  an  elaborate  early  judgment  on  the  same  point  in  the 
ctM  at  UacdmuUd  v.  Levy  ( Vote*  and  PronMUngt,  N.  8.  W.,  1833,  p.  I7B). 
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point  vaa  not  actually  necessary  to  the  decision.  Later  Consti- 
tutional statutes  have  placed  the  matter  on  a  different  footing. 

After  making  these  elaborate  provisions  for  the  administra- 
tion of  justice,  the  9  Geo.  lY.  c.  83  goes  on  to  authorise  the 
creation  of  a  Legislative  CounciL  Its  members  are  to  occupy 
their  seats  by  the  same  tenure  as  before,  but  their  numbers 
are  increased  to  a  minimum  of  ten  and  a  maximum  of  fifteen.' 
The  Council  cannot  act  onless  at  least  two-thirds  of  ita 
members,  exclusive  of  the  chairman,  are  present.'  All  legisla- 
tion (following  strictly  the  English  precedent)  is  to  proceed  in 
the  Governor's  name,  but,  except  in  cases  of  emei^ency,  he  is 
not  to  l^islate  until  the  proposed  measure  has  been  laid  before 
the  Council,  and  a  disapproval  thereof  by  the  mt^ority  present 
at  any  meeting  is  to  be  fatal  to  the  proposal,  the  objectors  being, 
however,  bound  to  state  their  reasons  on  the  Council  minutes. 
No  law  can  be  proposed  by  any  one  but  the  Governor,  but  he  is 
likewise  bound  to  record  his  reasons  for  refusing  to  introduce  a 
particular  measure.  The  Governor  is  also  to  preside  at  all  meet- 
ings of  the  Council  unlBsa  specially  prevented.' 

All  laws  and  ordinances  made  by  the  Council  are  to  be 
submitted  at  once  to  the  Supreme  Court,  whose  members  may 
within  fourteen  days  of  their  passing  represent  to  the  Governor 
that  they  are  ultra  vires,  whereupon  tiie  Governor  is  to  suspend 
their  operation  (which  otherwise  begins  at  the  expiration  of  the 
fourteen  days)  until  the  representation  has  been  brought  before 
the  Council.  The  Council  may,  if  it  pleases,  overrule  the  re- 
monstrance, but  it  must  be  transmitted  by  the  Governor  to  the 
Home  authorities.*  Moreover,  all  colonial  laws  are  to  be  so 
transmitted  within  six  months  of  their  passing,  and  may  be 
disallowed  by  the  Crown  at  any  time  within  four  yeara.*  They 
are  also  to  be  laid  at  once  before  both  Houses  of  the  English 
Parliament." 

■  S  Geo.  IV.  c.  83,  §  21. 

*  g  2S.  Such  an  eueuti«l  proportion  of  a  public  body  is  tuna]  spoken  of, 
though  somewh&t  inaccurately,  as  a  "quorum."  The  icord  attained  its  present 
meaning  from  the  old  Latin  forms  of  commiagjone  to  the  justices  of  the  peace  in 
England.  The  commiasion  would  empower  a  certain  number  of  them  to  hear 
oertaia  cases,  but  specify  names  of  some  of  the  justices,  the  presence  of  one  of 
whom  should  be  necessary.  So  the  wording  would  run  :  "With  power  far  you, 
or  any  thlM  of  you,  of  whom  (quorum)  X  to  be  one"  There  ia  an  amnaitij; 
retbrence  to  th«  practice  in  Sheridan's  Schtming  LUvUnant,  Act  II.  Scene  4. 

»  1 2S.  *  S  22.  •  J  28.  •  S  2». 
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The  actual  extent  of  the  legislative  powers  coDferred  oa  the 
council  has  been  before  alluded  to.  It  is  "to  make  Lavs  and 
Ordinances  for  the  Peace,  Welfare,  and  good  Government  of  the 
said  Colonies  respectively,'  such  Laws  and  Ordinances  not  being 
repugnant  to  thig  Act,  or  to  any  Charter,  or  Letters-Patent,  or 
Order  in  Council  which  may  be  issued  in  pursuance  hereof,  or 
to  the  Laws  of  ETiglatid."  ^  The  power  of  imposing  new  taxation 
is  also  strictly  limited  to  taxes  required  for  local  purposes,'  but 
the  power,  already  vested  in  the  governor  by  previous  statutes,* 
of  levying  certain  customs  and  excise  duties,  is  made  exercis- 
able for  the  future  with  the  advice  of  the  Council' 

These  were  the  chief  constitutional  powers  of  the  local 
government  of  Xew  South  Wales  at  the  time  of  the  founding 
of  Port  Phillip.  It  will  he  seen  that,  while  they  mark  a 
distinct  advance  on  the  old  constitution  of  1823,  inasmuch  as 
the  Governor  can  no  longer  overrule  the  majority  of  the  Council 
in  matters  of  legislation,  they  still  fall  far  short  of  a  true  system 
of  Parliamentary  goverumeub.  The  members  of  the  L^islative 
Council  still  hold  their  seats  at  the  pleasure  of  the  Crown,  and 
the  Council  has  absolutely  no  control  over  the  executive,  which 
is  directly  responsible  to  the  Home  authorities.  Such  criticism 
of  the  executive  as  appears  upon  the  minutes  of  the  Legislative 
Council  is  strictly  limited  to  protests  regarding  the  expenditure  of 
the  colonial  revenue,  in  which  matter  the  Legislative  Council  has 
a  statutory  position,'  but  even  here  the  expenditure  is  finally  sub- 
ject to  the  control  of  the  Commissioners  of  the  English  Treasury,''^ 

The  separation  of  the  executive  from  the  constitutional 
side  of  the  government,  and  the  fact  that  the  records  of  the 
proceedings  of  the  executive  have  not  been  published,  render 
it  somewhat  difBcolt  to  give  any  account  of  its  methods.  But 
we  gather  from  the  official  documents  that  at  this  period  there 
was  in  New  South  Wales  an  official  staff  consisting  of  a  Chief- 
Justice,  an  Archdeacon,  a  Colonial  Secretary,  an  Attorney-General, 
a  Collector  of  Customs,  an  Auditor-General,  a  Principal  Surgeon, 

<  It  must  be  remembered  that  th«  i  Geo.  IV.  c.  98  «u  a  cDnetitutionBl  statuto 
also  for  Van  Diemen'i  I^nd.  '  g  21.  *  %  25. 

*  59  Geo.  III.  D.  11*  i  1  &  a  Geo,  IV.  c  8  ;  and  3  Geo.  IV.  c.  Sfi.  TTie  latter 
■tstate  empowera  the  governor  to  lerj  customs  dutiea  of  lOi.  s  gallon  on 
British  and  16s.  a  gallon  on  foreign  spirits,  in.  a  poDnd  on  tobacco,  and  IS' 
per  cent  ad  ■oaiorem  on  non-British  msnufactnrea  imported  direct  from  Britisk 
porta.  >  »  Geo.  IV.  c.  83,  §  E7.  •  Ibid.  '  Ibid. 
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and  a  Surveyor-GenaraL'  These  officials  were  all  appointed 
and  paid  by  the  Home  government,  and  some  of  them  at  least 
met  as  an  Executive  Council  under  the  directions  by  this  time 
introduced  into  the  Governor's  CommisBion.^  The  Executive 
Council  is,  of  course,  the  direct  ancestor  of  the  modem  Colonial 
Cabinet,  the  legal  title  of  which  body  is  still  The  Executive 
Council  Occasionally  non-official  persons  sat  in  the  old 
Executive  Council  of  New  South  Wales,'  and  the  practice  is 
still  rarely  followed.  But  primarily  the  Executive  Council  is 
a  body  of  officials  charged  with  the  actual  administration  of 
the  country,  and  meeting  to  discuss  matters  of  common  policy* 
The  titles  of  the  offices  which  they  hold  usually  explain  their 
principal  functions.  The  Colonial  Secretary,  or  the  "Chief" 
Secretary,  as  he  is  sometimes  called,  was  the  general  political 
official ;  he  was  responsible  for  everything  not  specially  allotted 
to  another  department.  To  the  Surveyor-General  fell  tJie  im- 
portant task  of  extending  the  frontiers  of  the  settled  land  of 
the  colony,  of  superintending  the  making  and  repair  of  the 
roads,  and  of  reporting  upon  applications  for  Crown  grants. 
Some  of  the  old  offices  are  still  in  existence.  The  Chief-Justice 
and  the  Auditor-General "  are  no  longer  political  officials,  the 
dignitaries  of  the  Church  have  ceased  to  be  officiEds  at  all,  the 
Principal  Surgeon  has  naturally  disappeared.  The  Collector  of 
Customs  and  the  Surveyor-General  have  become  the  Commis- 
sioner of  Customs  and  the  Minister  or  Commissioner  of  Crown 

'  Tha  office  of  LlaDteaant'OoTemor  of  Kew  South  Wales  (aa  a  pennsnent 
appointment)  seems  to  have  ceaaed  with  the  separation  of  Van  Diemen's  Land 
inl82B.     (Cf.  JfiHti(uo/(ft<CiW7OT^,  N.  S.  W.,  1826-1880.) 

'  B.g.  into  that  of  Sir  Bichard  Bourke,  2Gth  Jane  1831.  (Original  in 
possession  of  government  of  New  South  Wales.) 

*  £9.  Colonel  Linilesay,  1327-1831.  He  was  an  official,  bnt  not  a  taUnaal 
official.     (Cf.  VUet  and  Proceedings,  N.  S.  W.,  1831,  p.  89.) 

*  It  Bppean  likely  that  at  this  period  the  ExecatiTe  Gonncit  vas  rarely 
summoned,  except  on  special  occasions,  such  as  the  examination  of  Captain 
Robinson  in  the  case  of  Sudds  and  Thompson,  under  General  Darling  in  1829. 
(TarL  Report,  1st  Sept.  183S,  evidence,  p.  6.)  Through  the  kindness  of  the 
Premier  of  New  South  Wales  (Sir  Heniy  Parkes),  the  author  has  been  alloned  to 
reproduce  (see  Appendix  A)  a  page  of  the  Mioute-Book  of  the  Eiecotive  Council 
for  1837.  From  this  specimen  it  seema  probable  that  at  this  time  in  ordinary 
cases  the  Oovernor  issued  his  instructions,  which  were  merely  commonicatad  to 
the  offidals  concerned. 

*  The  office  of  Anditor- General  was  abolished  in  Victoria  under  the  21  Vic. 
No.  24,  following  the  provision  of  the  Constitution  Act  (19  Vic.),  and  the  posi- 
tion is  filled  by  three  non-political  "  Commissioners  of  Audit"    (22  Vic  No.  66.) 
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Lands  respectively.'  The  Colonial  Secretary  and  the  Attorney- 
General  letain  their  old  titles.^  The  exact  poaition  of  these 
political  officials  at  the  present  day  is  a  matter  of  some  difficulty, 
which  will  have  to  be  considered.  But  there  can  he  no  doabt 
that,  at  the  time  of  which  we  are  speaking,  they  were  simply 
paid  administrative  agents  of  the  Crown,  holding  their  posts  on 
the  same  terms  as  the  permanent  officials  in  Downing  Street  01 
Somerset  House.  Some  of  them  sat  in  the  Legislative  Council, 
and,  doubtless,  there  expressed  the  Government  policy ;  but 
as  officials  they  were  entirely  unfettered  by  the  views  of  the 
Iegislatur& 

Some  considerable  progress  had  been  made  in  the  develope- 
ment  of  tiie  scheme  of  government  contemplated  by  the  Act  of 
1828  before  the  year  1835.  There  was  a  system  of  "  common  " 
and  "  special "  juries  for  civil  cases,  and  the  principle  of  trial 
by  jury  had  been  slightly  appHed  to  criminal  matters.*  Courts 
of  General  Quarter-Sessions  and  Courts  of  Bequests  had  been 
constituted.*  Police  courts  and  Courts  of  petty  sessions  had 
been  organised,'  and  the  fees  chargeable  in  them  r^ilated 
by  statute.®  The  Customs  bad  been  placed  on  a  regular  and 
statutory  footing.^  But  especially  important  in  the  early 
history  of  Port  Phillip  was  the  Act  passed  in  the  year  1833 
"  for  protecting  the  Crown  Lands  of  this  Colony  from  Encroach- 
ment, Intrusion,  and  Trespass."  *  This  Act,  with  its  amendment 
of  1834,'  authorised  the  appointment  of  "  Commiseionets  of 
Crown  Lands  iu  the  Colony  of  New  South  Wales,"  who  should 
have  power  to  take  all  necessary  steps  to  protect  the  Crown 
Lands  from  trespass,  and  especially  from  trespass  which  might 
ultimately  be  used  to  ground  a  claim  of  title  by  occupation. 
These  officials  were  invested  with  considerable  authority,  and 
were  entitled  to  call  on  all  justices  of  the  peace  and  constables 
to  aid  them  in  the  performance  of  their  duty. 

^  The  office  of  Surveyor-General  liaa  been  reconstitnted  as  a  non-political 
office  in  Victoria. 

•  Perhaps  one  of  the  belt  myg  of  realising  the  extent  of  the  executive 
machinery  at  thia  period  U  to  glance  through  the  eatimates  printed  in  the  Fbtei 
avd  ProaediTigt  of  the  Leg.  Conncils. 

»  2  Will.  IV.  No.  3  ;  and  4  Will  IV.  No.  12  (N.  S.  W.) 

•  3  WUl.  IV.  Noi.  2  4  a  (N.  S.  W.) 

•  4  Will.  IV.  No.  7;  and  6  Will.  iV.  No.  22  (N.  8.  W.) 

•  4  Will  IV.  No.  E  (N.  8.  W.)  '  11  Geo.  IV.  No.  6  (N.  S.  W.) 

•  i  Will.  IV.  No.  10  (N.  S.  W.)  «  6  Will.  IV.  No.  12  (N.  S.  W.) 
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It  now  only  remains,  to  complete  our  view  of  the  political 
horizon  of  Aostralia  in  1835,  to  point  out  that  the  colony  of 
Van  Diemeu'a  Land  had  been  separated,  for  purposes  of  local 
government,  from  the  colony  of  New  South  Wales,  by  royal 
warrant  under  the  44th  section  of  the  Act  of  1823  ;*  that  the 
"  province "  of  South  Australia  was  just  being  oi^nised  on 
the  most  approved  principles  under  the  English  Act  4  &  5  Will, 
IV,  c  95  ;'  and  that  the  Swan  Eiver  settlement  (afterwards 
known  as  "  Western  Australia  "  )  had  been  begun  by  Captain 
Stirling  under  Colonial  office  Regulations  in  the  year  1829, 
and  was  now  suffering  from  the  untoward  circumstances  of 
its  early  history,  Queeusland  had,  at  the  time,  no  separate 
existence,  but  was  the  Moreton  Bay  District  of  New  South 
Wales,  New  Zealand  was  a  subordinate  settlement,  barely 
organised,  under  the  control  of  the  Governor  at  Sydney, 

»  i  Geo.  IV.  c.  96, 
*  See,  for  full  account.  Sessional  Papers  (House  of  Lords],  1341,  vol,  it. 
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CHAPTER  III 

THE   FODNDING   OF   POBT   PHIIXIP 

Foe  porpoaea  of  constitutional  law,  the  history  of  Victoria 
begins  with  the  settlement  of  the  Port  Phillip  Association  in  the 
year  1835.  There  had  been  earlier  attempts  at  colonisation, 
but  they  had  not  led  to  any  general  results.  The  best  known 
of  them  are  the  settlement  under  Captain  Collins  at  Sullivan's 
Bay  in  1803,  abandoned  almost  immediately,  the  settlement  at 
Western  Port  in  1824,  which  only  lasted  till  1827,  and  the 
settlement  of  the  Eentys  at  Portland  Bay  in  1834,  ultimately 
merged  in  the  fortunes  of  the  Port  Phillip  colony. 

The  Port  Phillip  Association  was  simply  the  commercial 
venture  of  a  few  men  living  at  Launceston,  a  port  on  the 
northern  coast  of  Van  Diemen's  Land,  the  nearest,  or  almost 
the  nearest,  coast  to  Port  Phillip  Bay.  At  the  time  when 
their  agent  first  landed  at  Port  Phillip,  and  obtained  by 
two  so-called  deeds  of  feoffment  the  grant  of  about  150,000 
acres  of  land  from  the  aboriginals,  there  appears  to  have  been 
no  formal  arrangement  between  the  members  of  the  Association ;  ^ 
but,  shortly  after  Mr.  Batman's  return  from  his  expedition,  a 
provisional  deed  of  partnership  was  entered  into  by  the  iifteen 
members.*  This  deed  not  only  makes  no  attempt  to  provide 
any  system  of  government  for  the  new  territory,  but  it  care- 
fully excludes,  so  fax  as  it  can,  even  the  notion  of  an  ordinary 
partnership.  Therefore,  as  the  schemes  of  the  Association 
soon  collapsed,  it  is  not  worth  while  to  analyse  the  contents  of 
this  deed  of  partnership.  It  has  had  no  influence  upon  the 
form  of  government  in  Victoria. 

'  Bonwick,  PM  Phillip  Settlmient,  p.  367. 
>  Cop;  in  Bonnick,  p.  SSG. 
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For  a  very  important  though  very  easily  settled  question 
of  constitutiomil  law  presented  itaelf  at  the  outset  What  was 
the  legal  position  of  the  eo-called  grantees  of  land  at  Geelong 
aud  Dutigalla  % 

Their  own  first  view  obviously  was  that  they  were  entitled 
hy  virtue  of  the  grant  from  the  savages.  This  is  put  beyond 
question  by  their  letter  to  the  Secretary  of  State  for  War  and  the 
Colonies  dated  the  27th  June  1835,^  in  which  they  say  :  "  We 
might  therefore  have  contented  ourselves  with  this  treaty  with 
the  aboriginal  tribes,  and  quietly  have  taken  possession  of  the 
land  without  any  ofiicial  notice,  either  to  tJie  British  or  Colonial 
governments."  And  they  emphasise  the  view  that  the  real 
sovereignty  in  the  soil  is  vested  in  the  aboriginals,  by  pointing 
out  that  they  have  agreed  to  pay  a  perpetual  tribute  to  them, 
which  will  be  lost  if  the  government  do  not  advise  the  Crown 
to  "  relinqnish  any  legal  or  constructive  right  to  the  land  in 
question." 

It  is  possible  that  the  writers  of  this  letter  did  not  quite 
consider  the  legitimate  consequences  of  their  argument.  In 
all  probability  they  did  not  mean  seriously  t«  deny  the  authority 
of  the  English  Crown  in  the  new  territory,  nor  to  dispense  with 
British  protection  against  the  fleets  of  France  and  other  powers, 
which  might  easily  have  snapped  up  such  a  tempting  prize  as 
the  settlement  at  Fort  Fhillip.  Tet  this  is  the  logical  inference 
from  their  letter.  If  the  sovereignty  in  the  soil  were  vested 
in  the  aboriginals,  it  could  not  be  vested  in  the  Crown ;  the 
territory  of  Port  Phillip  would  be  alien  soil,  and  Great  Britain 
would  have  no  right  to  take  the  smallest  part  in  its  concerns, 
nor  to  interfere,  except  on  grounds  of  expediency,  to  save  it 
from  appropriation  by  any  foreign  power.  And  John  Batman 
and  his  friends  would  be  legal  subjects  of  Jagajaga,  Moowhip, 
aud  Mommarmalar,^  the  aboriginal  chiefs. 

*  To  be  found  in  Bonwick,  p.  160.  The  letter,  aa  printed  in  Bonwick,  does  not 
bear  any  address.  It  is  probable  that  the  writers  thonght  the;  vera  addressing 
Lord  Aberdeen,  wbo  held  office  till  Ha;  1836,  on  the  12th  of  which  month  Mr. 
Chtirles  Grant  (created  Lord  Gleneln)  was  appointed.  The  newi  of  this  change 
cannot  have  reached  Van  Diemen's  Land  b;  the  27th  Jane. 

*  The  alleged  deed  of  feofliuent  is  to  be  seen  in  the  Publio  libtsr;  at 
Melboome,  and  is  interesting  &om  an  antiquarian  point  of  view.  The  namee  ot 
the  chiefs  must  luiTe  been  pucelj  oo^jectUIal.  The  aboriginals  of  1S85  were  not 
oouutomed  to  the  use  of  the  pen,  and  did  not  sign  their  names.  Doubtless  they 
thought  it  a  good  joke  to  moke  little  blaok  marks  on  a  sheepekin. 
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On  any  other  supposition,  the  land,  according  to  the  well- 
known  constitutional  principle,  was  vested  in  the  Crown. 
Whether  the  territory  of  Port  Phillip  were  tnily  a  No-man's- 
land,  discovered  and  occupied  hy  British  auhjects,  or  whether 
it  were  already  Britifih  soil,  within  the  jurisdiction  of  New 
South  Wales  or  any  other  jurisdiction,  the  legal  result  to  the 
settlers  was  the  same.  They  could  have  no  title  except  that 
which  the  Crown  chose  to  give  them.  What  arrangement  the 
English  government  would  make  for  the  organisation  of  the 
new  territory  was  for  it  alone,  influenced,  doubtless,  by  the 
circumstances  of  the  case,  to  decide.  It  might  treat  Port 
FbiUip  as  part  of  New  South  Wales,  of  South  Australia,  or  of 
Van  Diemen's  Land,  or  it  might  give  it  a  separate  government, 
regarding  it  as  a  new  colony.  The  fact  (even  if  it  bad  been 
bo)  '  that  none  of  the  commissions  of  the  Australian  governors 
covered  the  new  territory  was,  as  between  the  British  govern- 
ment and  its  subjects,  immaterial ;  for  these  were  mere  in- 
structions to  ofBcials,  and  could  be  altered  at  any  time. 
The  fact  that  Sir  Eichard  Bourke,  then  Governor  of  New  South 
Wales,  bad  been  expressly  forbidden  by  the  same  authority  to 
allow  settlements  in  the  new  region,'  was  also  immaterial,  and 
on  the  same  grounds.  For  the  English  law  recognises  no  title 
to  land  by  occupatio  in  its  subjects.  There  is  not  any  No-man's- 
land  within  its  dominions ;  all  is  vested  in  the  Crown.  And 
if  the  British  subject  colonises  land  which  is  outside  British 
dominions,  he  does  so  as  an  agent  of  the  Crown,  who  may  be 
disavowed  if  he  acts  without  authority,  but  whose  territorial 
acquisitions  belong  to  his  principaL 

This  was  practically  the  view  adopted  by  the  authorities 
both  in  England  and  Australia.  To  the  latter  naturally 
belonged  the  first  step,  which  was  taken  by  Sir  Bichard  Bourke 
when,  on  the  26th  August  1835,  he  issued  a  proclamation 
claiming  Port  Phillip  as  part  of  the  territory  comprised  within 
his  commission,  and  warning  the  settlers  that  all  persons  found 

*  Bat  it  VM  not  Cf.  the  limita  of  the  oommisaion  of  OoTsmor  Uaoqnaria 
printed  in  the  Tolnme  of  AuEtralian  papers  (Pub.  Lib.  443,  9,  IG,  p.  872), 
Mid  tluit  of  OoTemor  Bligh  therein  recited.  I  doubt  if  &  oopj  of  OoTomoT 
Bonrke'B  oommisBian  ii  to  be  Men  in  VictoHft,  bat  I  h«Te  teen  the  original  at 
Sydney,  and  it  inolndes  arerytliing  on  the  munlond  up  to  the  present  boundary 
of  Weitani  Anstralia. 

>  Gt  Letter  of  Sir  R.  Bonrke  in  yi)U»aiidPn>ce«di»g*Q!l.B.'V!.),lM7,f.66i. 
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in  possession  of  land  without  Crown  authority  would  be  treated 


But  the  settlers  appealed  directly  to  the  Home  authorities, 
sending  an  agent  to  England  to  represent  their  views.  The 
answer  he  received  was  decisive.  He  took  the  private  opinions 
of  four  distinguished  counsel,  and  three  of  them  agreed  that  the 
aoO  of  Port;  Phillip  was  vested  in  the  Crown.  The  fourtli  (Dr. 
Lushington)  came  to  a  different  conclusion  on  this  point,  for 
reasons  not  stated ;  but  all  the  four  counsel  agreed  that  the 
grants  from  the  aboriginals  were  not  valid  as  against  the 
Crown,* 

The  action  of  the  Government  evidently  proceeded  on  the 
same  conclusions.  Lord  Glenelg  (the  Secretary  of  State  for 
War  and  the  Colonies)  at  once  declared  that  the  new  settlement 
fell  within  the  jurisdiction  of  the  Governor  of  New  South 
Wales,  and,  in  spite  of  repeated  applications,  declined  to 
interfere  in  any  way  between  Sir  Eichard  Bourke  and  the 
settlers,  mainly  on  the  ground  that  a  general  principle  for 
dealing  with  Crown  lands  in  Australia  had  been  laid  down,  and 
that  to  depart  from  it  would  create  confusion.  The  claim  of 
the  settlers  fell  from  recognition  to  confirmation,  then  to  com- 
pensation on  equitable  grounds,'  and  on  this  footing  it  was 
ultimately  recognised,  to  a  limited  extent,  by  the  executive 
council  at  Sydney.' 

The  decision  of  the  Colonial  office  left  the  new  settlement 
of  Port  Phillip  to  be  ot^nised  by  Sir  Eichard  Bourke.  We 
must  now  see  how  he  set  about  the  task. 

'  Gov.  OauUe  (N.  S.  W.),  2d  Sept  1836.     Copioa  also  in  Rnsden,  HMory  of 
Atutralia,  ii.  p.  71 ;  and  Bichirds,  0,ffleial  Hittory  o/N.  S.  W.  p.  62. 

*  DocDmeiita  in  Bonwick,  pp.  376-381. 

*  8«e  oorreepondenoe  in  Bonwiok,  pp.  381-406. 

*  Got.  OowWe  {N.  8.  W.).  *tli  May  1838.     And  cf.  Bicliards,  p.  66  ;  Bonwick, 
p.  411  ;  and  Bu«den,  iL  p.  79. 
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THE   ORGANISATION   OF   POET   PHILLIP 

Oh  the  9tli  September  1836,  Governor  Bourke,  having  received 
from  an  official  sect  for  the  purpose  a  report  upon  the  state  of 
affairs,  proclaimed  the  new  territory  of  Port  Phillip  open  for 
settlement,  and  appointed  Captain  William  Lonsdale,  of  the 
4th  or  King's  Own  Regiment,  to  be  police  magistrate  of  the 
district.^  From  the  official  report'  we  leam  that  in  June 
1836  the  settlement  consisted  of  177  persons,  some  living  in 
the  "town"  of  Bearbrasa  (the  Melbourne  of  1836),  which  com- 
prised thirteen  buildings  ("three  weather- boarded,  two  slab, 
and  eight  turf  huts "),  and  others  scattered  round  in  various 
"  stations,"  some  as  many  as  30  miles  from  the  main  settlement. 
The  extent  of  territory  claimed  by  the  settlement  was  about 
100  square  miles,  but  no  one  had  been  known  to  penetrate 
more  than  70  miles  into  the  interior.  The  movable  possessions 
of  the  settlers  consisted  of  about  26,000  sheep,  57  horses,  and 
100  head  of  horned  cattle.  Sixty  acres  of  land  had  been  under 
cultivation  in  the  previous  season,  and  the  wheat  grown  upon 
them  was  aaid  to  be  of  excellent  quality ;  but  the  great  object  of 
the  settlers  was  pasture,  not  agriculture.  Eleven  small  vessels, 
of  a  total  r^jster  of  1500  tons,  were  employed  in  the  trade 
between  Van  Diemen's  Land  and  Fort  Phillip,  principally  to 
bring  stock  from  the  former  colony. 

Such  was  the  community  which  Governor  Bourke  had  to 
organise.  But  it  is  worth  noting,  both  as  a  contribution  to  the 
data  of  political  science,  and  as  a  characteristic  of  the  Anglo- 
Saxon  race,  that  the  earliest  attempt  at  organisation  came  from 

'  In  Gor.  Goaeite  (N.  8.  W.),  Hth  Sept  18S9  (ParL  Lib.)    Also  in  Sydtug 
OaatU,  IStb  Sept  ISS6.  *  Capj  in  BoDwick,  p.  119. 
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the  settlers  themselves.  On  1st  June  1836  a  meetiDg  of 
residents  was  held,  which  framed  an  exceedingly  simple  scheme 
of  government  One  official  only  was  appointed,  an  arbitrator, 
to  whose  decision  in  all  disputed  matters,  b&  well  as  in  cases  of 
aggression  upon  the  aborigines,  the  settlers  present  bound  them- 
selves to  conform  without  appeal.  The  meeting  also  determined 
to  petition  the  Governor  of  New  South  Wales  for  the  appoint- 
ment of  a  resident  mag;i3trate,  with  assistants  chosen  from  the 
settlers.    These  were  the  only  political  resolutions  of  the  meeting.' 

Captain  Lonsdale  arrived  at  Port  Phillip  on  Ist  October 
1836,  He  brought  with  him,  apparently,  two  or  three  sur- 
veyors, a  few  soldiers,  and  two  constables,'  Three  months 
after  his  arrival  the  prison  at  Port  Phillip  was  proclaimed  one 
of  the  common  gaols  of  the  colony.'  It  is  worth  while  to 
notice  the  order  in  which  the  institutions  of  a  communily 
develop.  We  have  seen  how  important  a  part  was  played  in 
the  early  organisation  of  New  South  Wales  by  the  administra- 
tion of  justice.  In  the  new  community  of  Port  Phillip  the 
first  institution  is  an  arbitrator,  the  second  a  police  magistrate, 
the  third  a  constable,  and  the  fourth  a  gaoL 

The  great  event  of  the  year  1837  was  the  visit  of  Governor 
Bourke  in  person  in  the  month  of  March,*  which  was  followed 
almost  immediately  by  the  appointment  of  two  additional  police 
magistrates,'  and  by  the  proclamation  which  named  the  bay  at 
the  northern  extremity  of  Port  Phillip  "  Hobson's  Bay,"  after 
the  commander  of  the  ship  which  conveyed  Captain  Lonsdale 
to  the  settlement,  and  directed  the  sitea  of  two  towns  to  he 
laid  out,  one  on  the  western  shore  of  Hobson's  Bay,  to  be  called 
William's  Town,  the  other  on  the  right  bank  of  the  Yarra,  to 
be  known  as  Melbourne."     In  the  month  of  September  of  the 

*  Aoeoimt  giTBD  in  Bonwick,  p.  ilfl. 

'  Hr.  Bonwick  (p.  424)  Mys  (me,  Hovnon,  bat  two  (Day  and  Dwyer)  wera 
district  oouttable  and  constabla  raipectiTely  by  order  of  13th  Sept  (Oot.  OaxdU, 
N.  S.  W.,  14th  Sept  1836).  The  number  of  the  aarreyots  ia  ootToborat«d  by 
the  Sydiiey  OoxtUe  of  17th  Sept.  ISSS. 

»  Gov.  G(w«««  <N.  3.  W. },  28th  Dec  1838. 

*  See  official  accoant  in  0#t.  OastUe  (N.  3.  W.),  29111  March  1837  (Fub.  Lib,} 
■  Om.   Oazetle  [N.  S.  W.),  12th  April  1337.     One  of  theie  was  Hr.  Jame* 

SimpeoD,  the  arbitrator  appointed  by  tbe  meeting  in  June  1836. 

*  Proclamation  of  10th  April  1837  in  Oov.  Oatelle  (S.S.'W.),  12th  April  1837 
(Pari  Lib. )  Helbocme  was  of  conrae  named  after  the  Prime  Minister  of  tbe  day, 
William'a  Town  (afterwaidt  Williamatowu)  doabtleta  after  the  reigning  king, 
WiUUra  IV. 
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same  year  tbe  town  of  Geelong  obtained  its  police  magistrate ' 
and  constables,*  and  on  the  26th  October  1838  the  plan  of  the 
township  received  the  Government  approval^  In  July  1840 
the  town  of  Portland  was  opened  for  settlement,*  in  August  it 
received  its  police  magistrate,'  and  in  November  its  own  petty 
sessions.^  A3  each  of  these  towns  was  founded,  land  within  it 
was  opened  to  public  sale,  on  tenns  to  be  hereafter  explained. 
Here  it  is  sufficient  to  point  out  that  Victoria,  unlike  England, 
is  a  community  whose  early  government  was  based  upon  towns 
and  town  institutions.  Before  five  years  of  its  history  had 
passed  away,  it  contained  four  principal  towns,  which  have 
since  become  great  centres  of  commercial  life  and  political 
activity.  It  is  the  Country  of  the  Four  Towns,  and  all  its 
institutions  bear  the  impress  of  town  life. 

On  the  14th  August  1838  the  Governor  issued  a  proclama- 
tion,^ imder  the  3  Will.  IV.  No.  3,  naming  Melbourne  as  a 
place  for  the  holding  of  Quarter-Sessions,  and  this  proclamation 
was  immediately  supplemented  by  an  Act  (2  Vic  Ko.  5)  apply- 
ing to  the  new  court  the  jury  system  then  in  existence  in  New 
South  Wales,  and  providing  elaborately  for  the  empanelling  of 
juries. 

But  it  soon  became  evident  that  the  community  required 
more  extensive  powers  of  government  than  those  vested  in  a 
police  magistrate,  and  accordingly,  on  the  Slst  July  1839,* 
Mr.  Charles  Joseph  Latrobe,  an  official  sent  out  from  England 
at  the  request  of  Governor  Bourke,  was  gazetted  "  Superintendent 
of  Port  Phillip."  A  few  weeks  later  a  second  proclamation 
defined  his  district  as  "  that  portion  of  the  territory  of  New  South 
Wales  which  lies  to  the  south  of  the  36th  degree  of  south  lati- 
tude,and  between  thel  4 1st  and  146th  degrees  of  east  longitude," 
and  declared  that  within  those  limits  he  should  exercise  the 
powers  of  a  Lieutenant-Governor.®  At  the  same  time  an  addi- 
tion was  made  to  the  official  staff  of  Port  Phillip  by  the  appoint- 
ment of  an  under-treasurer,  with  power  to  Hcense  auctioneers,*" 
and  on  the  2  6th  of  October  a  clerk  of  the  peace  was  appointed.*' 

>  Got.  OaxOU  (N.  S.  W.),  fltli  Sept.  1837  (PwL  Lib.) 

>  Ihid.  lath  Sept  1837  (Pari.  Lib.)        '  lUd..  2ath  Nov.  1838  (Purl.  Lib.) 

*  Iltid.  22d  July  18*0  (Pari.  Lib.)  »  Ibid.  IBth  Aug.  1840  (ParL  IJb.) 
■  IJM.  *th  KoT.  1840  (Psrl,  Lib,)  '  lUd.  22d  Aug.  1888  (ParL  Lib.) 

*  Ibid,  of  date.  '  Ihid.  11th  Sapt.  ISBfl. 
'»  Ibid.  "  Ibid,  eth  Not.  188S, 
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SooD  after  the  arrival  of  the  Superintendent,  provision  waa 
made  for  the  local  administration  of  civil  justice  by  the  Act 
3  Vic  No.  6,  which  established  a  Court  of  Bequests  at  Melbourne, 
the  sitting  days  of  which  were  fixed,  by  proclamation  of  the 
5th  October  1839,^  as  the  first  Tuesday  in  each  month,  but 
were  subsequently  changed  to  the  first  Mondays  of  the  months 
of  January,  April,  July,  and  October,'  to  coincide  with  the 
Quarter-Session  days  fixed  for  the  same  dates." 

The  growing  importance  of  Melbourne  was  marked  by  the 
issue  on  23d  March  1840  of  a  proclamation,*  dividing  the 
town  into  two  districts  of  north  and  south,  corresponding 
roughly  with  the  division  made  by  the  Yarra  river.  But 
Melbourne  soon  outstripped  all  such  temporary  measures,  and 
emancipated  herself  very  largely  from  the  magisterial  govern- 
ment of  Port  Phillip,  by  the  acquisition,  in  the  year  1842,*  of 
her  municipal  constitution,  thereby  laying  the  first  foundations 
of  recognised  self-government  in  Victoria.  The  important 
subject  of  early  municipal  government  in  Melbourne  will 
require  special  treatment.  "We  may  close  this  chapter  with  a 
reference  to  another  great  step  in  commercial  development 
marked  by  the  Order  of  the  Privy  Council  of  5th  March  1840,' 
declaring  Melbourne  to  be  a  "Pree  Port"  and  "Free  Warehousing 
Port "  within  the  meaning  of  the  Imperial  Act  3  &  4  WilL 
IV.  c.  59.  This  statute  enabled  the  King  in  Coimcil  to  proclaim 
certain  places  "  Free  Ports,"  i.t.  ports  with  the  exclusive  right 
to  the  foreign  trade  (export  and  import)  of  a  certain  district, 
and  "  Free  Warehousing  Ports,"  i.e.  ports  where  goods  might  be 
deposited  under  bond  without  payment  of  duty.^  Curiously 
enough  the  imperial  statute  only  empowers  tlie  Crown  to 
declare  Free  WareA<MmM^  Ports  "in  His  Majesty's  possessions  in 
America,"*  and  it  is  somewhat  doubtful  if  the  Act  waa  ever 
intended  to  apply  to  Australia ;  but  the  legality  of  the  pro- 
clamation of  1840  has,  I  believe,  never  been  questioned.  The 
port  of  Melbourne  long  remained  without  any  special  govern- 
ment of  its  own,  but  in  the  year  1876  the  Melbourne  Harbour 
Trust,  a  corporation  with  considerable  powers,  waa  established 

>  aim.  Oaxttte  (H.  8.  W.),  9th  Oct  1839. 

*  Ibid.  Itt  J&n.  1S40.  *  Ibid.  •  Ibid.  2Sth  Maroli  1840. 

•  By  N.  3.  W.  Act,  6  Vic.  No.  7.      •  Oov.  OazetU  (N.  S.  W.),  19th  Aug.  1840. 
'  8  *  *  WiU.  IV.  0.  69,  19  23  and  86*0.  "  Ibid.  S  86. 
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by  Victorian  statute.^  The  imperial  statute  of  1833  was  part 
of  a  general  scheme,  commenced  under  the  Commonwealth,  and 
known  generally  as  the  "  Navigation  Laws,"  which  had  for  its 
object  the  encouragement  of  British  shipping  by  placing  severe 
restrictions  upon  the  entry  of  foreign  trading  vessels  into 
English  ports.  The  statute  of  1833  was  repealed  in  1845,* 
but  practically  re-enacted  at  once,*  The  main  provisions  of 
the  system  were  abandoned  in  1850,*  Meanwhile  the  33d 
section  of  3  &  4  Will.  IV.  e.  59,  empowered  the  Governor  of 
any  colony,  with  the  advice  of  hia  Executive  Coimcil,  to  pro- 
claim a  Customs  House  at  any  port,  and  prohibited  all  importa- 
tion except  at  proclaimed  ports. 

>  40  Vic.  No.  552,  amended  by  "Sot.  719  and  763. 

'  By  8  *  «  Vic  c  8*.  »  By  8  &  8  Vic  c  98. 

*  By  12  1 18  Vic  c  29. 
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CHAPTEE  V 

THE  LAND   SYSTEM   OP   PORT   PHILLIP 

Since  the  days  of  HarriDgton,  it  has  been  a  truism  that  tlie 
distribution  of  the  land  of  a  country  determiuea  the  balance 
of  political  and  social  power  within  it.  It  becomes  therefore 
of  the  first  importance,  in  studying  the  political  development 
of  a  community,  to  ascertain  the  lines  upon  which  this  distri- 
bution proceeds. 

The  land  systems  of  British  colonies  have  been  based  upon 
a  most  remarkable  application  of  old  ideas  to  new  facta. 
Without  going  into  details,  it  may  be  said  that  England  has 
passed  through  the  feudal  stage  of  existence,  in  which  all 
political  and  social  relations  are  symbolised  and  guaranteed  by 
the  relationship  of  each  individual  to  the  land.  In  this  stage, 
the  king,  the  supreme  political  and  social  power,  is  also 
supreme,  or,  more  properly  speaking,  sole  landowner.  The 
great  nobles,  next  to  him  in  power  and  wealth,  are  next  to  him 
in  relation  to  the  land ;  they  hold  of  him,  as  it  is  said,  their 
great  territorial  estates,  they  are  his  immediate  tenants.  Next 
to  them  come  the  knights  and  squires,  the  landed  gentry,  who 
stand  in  like  relation  to  the  great  nobles  for  their  estates. 
Below  them  again  are  the  farmers  in  the  country  and  the 
burghers  in  the  towns,  very  probably  representing  the  old  free 
settlers  of  pre-feudal  times,  but  forced  by  feudal  theories  into 
this  dependent  relationship.  And  last  of  all  come  the  seui- 
servile  classes,  the  thralls,  serfs,  and  knaves,  whose  condition, 
at  first  very  degraded,  rises  precisely  in  the  degree  to  which 
they  can  secure  a  permanent  tenancy  of  their  holdings. 

The  completeness  of  this  system  in  England  had  given  way, 
long  prior  to  the  acquisition  of  her  great  colonial  possessions, 
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before  the  rival  iDfluencea  of  education  and  commerce,  vith 
their  readjustment  of  political  and  social  conditions.  Bat 
enough  survived  to  produce  one  great  practical  result  Id 
England  nearly  all  the  land  had  long  been  in  private  hands, 
and  the  theory  of  the  Crown  ownership  of  the  soU  only  came 
to  light  on  rare  occasions,  when,  for  example,  no  other  claimant 
could  be  found  for  an  estate,  or  when  a  landowner  was  con- 
victed of  felony,  and  his  acres  escheated  to  the  Crown  in 
default  of  other  lords.  But  when  the  vast  vacant  lands  of  the 
colonies  came  to  be  disposed  of,  tiie  theory  woke  to  new  lifa 
It  was  this  doctrine  that  gave  to  William  Penn  and  Lord 
Baltimore  their  titles  in  New  England.  It  was  this  theory 
which  was  called  into  play  when  free  settlers  first  began  to 
emigrate,  about  the  beginning  of  the  present  century,  to  Australia. 
At  first  there  seems  to  have  been  no  regular  system  of 
disposing  of  the  Crown  lands  in  Australia.'  All  grants  were 
finally  made  by  the  colonial  Governors,  in  pursuance  of  the 
powers  contained  in  their  commissions ;  but  immigrants  fre- 
quently arrived  from  England  with  "  land  orders "  entitling 
them  to  government  grants,  and  the  Governors  used  their  own 
discretion  with  regard  to  local  claimants.  In  this  way  about 
600,000  acres  of  land  were  disposed  of  in  New  South  Wales 
alone  before  the  year  1823.'  Conditions  as  to  payment  of 
perpetual  quit-rente  to  the  Crown  and  other  returns  were 
frequently  imposed  in  the  grants,  and  improvements  upon  the 
land  BO  granted  were  generally  considered  gronnds  for  increased 
grants  to  the  improvers.'     Notwithstanding  these  lavish  aliena- 

'  Odtbthot  Maojiurie'B  IjutTvtliimi  [Not.  9  and  12)  nttempttd  to  Inme  a 
souls  oFgTuita  to  ez-convicta  and  freemeii  respectively.  In  the  case  of  tbe  fDnner 
a  qnit-rent  of  sixpence  for  every  30  uras,  and  of  the  latter  of  one  ahilling  for  eveiy 
SO  acres,  was  to  be  pkjtble  at  the  Bipiratiou  of  ten  jean  from  the  grant.  Bnt 
from  the  retnrn  alluded  to  in  the  next  note,  it  is  obrions  that  thlB  scale  vas 
disregarded  (ot  ItalnieHoiu  in  roL  of  Australian  Fapen,  Pub.  Lib,  41S,  9,  14, 
p.  874). 

*  Evidence  of  Hr.  Eelsejr  (House  of  Commona  Reports  of  Committeee,  1336, 
ToL  T.  p.  699).  Of  oourse,  as  in  all  such  cases,  a  costomaiy  role  tended  to  estab- 
lish itaelC  In  Van  Diemeu's  I*nd  the  nsderatanding  wsa  that  a  man  oould  get 
an  acre  of  Qovemmaiit  land  for  every  pound  vhioh  he  coold  persuade  the  OoTem- 
Dient  that  he  paaeessed  (evidence  of  Hr.  William  Bryan,  Ai4.  p,  7lG).  Farticalars 
of  granta  made  between  1S12  and  1821  can  be  seen  in  a  volome  of  Anatraliait 
Papere  (Fob.  lib.  ref.,  443,  9,  14,  p.  94). 

*  Evidenoe  of  Hr.  William  Biysn  (House  of  Commons  Beports,  18S0,  vol. 
v.  p.  716). 
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tions,  great  diacontent  Tras  excited  by  the  system.  Ab  might 
have  been  expected,  accusations  of  favouritism  and  corruption 
were  freely  made,  and  apparently  with  good  reason.'  And  it 
eeems  to  have  been  the  custom  for  the  lawyers  of  the  period 
to  agitate  the  landowners  of  the  community  by  throwing  out 
dark  hints  as  to  the  validity  of  titles  resting  on  colonial 
grants.' 

The  first  attempt  to  introduce  a  settled  scheme  appears  to 
have  been  made  in  the  year  1824,  when  the  Colonkl  office 
published  a  summary  of  ^Regulations  respecting  grants  of  land 
in  Xew  South  Wales  and  Van  Diemen's  Land.^  The  summary 
stated  that  it  was  proposed  to  divide  the  whole  territory  into 
counties,  hundreds,  and  parishes*  (after  the  English  model), 
the  parish  to  be  of  an  average  area  of  2  5  square  miles.  A 
complete  valuation  of  lands  throughout  the  colony "  was  to  be 
made,  and  an  average  price  struck  for  each  pariah,  at  which 
price  all  lands  were  to  be  open  for  sale'  in  blocks  usually  of 
3  square  miles,  with  a  maximum  limit  to  any  individual  of 
five  blocks,  though  the  Secretary  of  State  was  prepared  to 
consider  special  applications  for  laiger  grants.^  The  purchase 
money  was  to  be  paid  in  four  qaarterly  payments,  but  any 
purchaser  who,  within  ten  years  of  his  purchase,  should  have 
relieved  the  public  from  a  charge  equal  to  ten  times  the 
amount  of  his  purchase  money,  by  the  employment  and 
maintenance  of  convict  labour,  would  be  then  entitled  te  a 
return  of  his  purchase  money  without  interest.  The  cost  of 
each  convict  to  the  government  was  fixed  for  this  purpose  at 
the  rate  of  £16  a  year. 

But  the  Begulations  contemplated  other  arrangements  than 
the  out-and-out  purchase  of  land.  To  persons  who  established 
to  the  satisfaction  of  the  Governor  their  power  and  intention  to 

'  Evidence  of  Mr.  William  Btyan  (House  of  Commoni  Beporb,  18S9,  vol, 
V.  p.  717).  '  Itid.  p.  720.  '  Copy  in  ibid.  p.  7fi2. 

*  Apporestl;  this  object  was  entrusted  to  &  Bpeciallf  created  department 
known  aa  the  Commiaaion  for  Apportioning  tlie  Territory  of  New  South  Wales, 
abolished  in  1830  (Papers  handed  in  by  Sir  Qeorge  Orey,  ifiid.  p.  S21). 

'  It  will  be  remembered  that  at  thia  time  Van  Diemen's  Land  was  part  of  the 
colony  of  New  South  Wales. 

'  The  words  are  "put  up  to  sale,"  but  auction  is  ohviooaly  not  intended. 
There  is  to  be  no  competition. 

'  This  provision  doubtless  referred  to  the  contemplated  establiahment  of  the 
Australian  Agricultural  Company  and  other  great  commercial  Bpeculatioiia. 
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expend  in  the  cultivation  of  the  land  a  capital  equal  to  at  least 
half  the  value  of  it,  grants^  of  from  320  to  2560  acres  might  be 
made  without  immediate  payment.  But  at  the  expiration  of 
seven  years  from  the  date  of  the  grant,  a  quit-rent  at  the  rate  of 
five  pet  cent  upon  the  estimated  ^  value  would  commence  to  be 
payable  in  perpetuity,  unless  redeemed  within  twenty-five  years 
by  a  payment  of  twenty  times  its  annual  amount.  On  such 
redemption  the  grantee  would  be  entitled  to  credit  at  one-fifth 
of  the  rate  before  mentioned  for  maintenance  of  convict  labour. 
If  at  the  end  of  the  first  seven  yeais  the  grantee  failed  to  prove 
to  the  satisfaction  of  the  surveyor-general  that  he  had  expended 
the  contemplated  amount  of  capital  (which  proof  was  also  to  be 
a  condition  precedent  to  a  second  grant),  his  lands  were  to  be 
forfeited  to  the  Crown. 

But  the  old  influences  at  work  were  too  strong.  The 
Home  government  at  once  proceeded  to  violate  its  own  policy 
by  creating  two  great  commercial  companies,  and  endowing 
them  with  vast  tracts  of  land  on  special  conditions.  The 
Australian  Agricultural  Company  was  established  by  statute 
5  Geo.  IV,  c.  86,  and  soon  after  received  a  large  grant  of  lands 
in  the  neighbourhood  of  Sydney,  it  is  said  *  without  payment  of 
any  kind.  The  Van  Diemen's  Land  Company  was  created 
by  6  Gea  IV.  c.  39,  and  on  the  10th  November  1825* 
received  its  charter,  in  pursuance  whereof  various  Orders  in 
Council  were  directed  to  the  Lieutenant-Governors  of  Van 
Diemen's  Land  between  the  years  1825  and  1837,  instructing 
them  to  "  admit  the  company  to  possession  "  of  large  tracts  of 
waste  land  on  certain  terms,  and  this  possession  was  transformed 
into  unfettered  ownership  in  fee-simple  under  the  powers  of  a 
later  Act' 

These  steps  were  not  only  economically  doubtful,  but  they 
menaced  a  grave  political  danger.  The  history  of  the  East 
India  Company  might  very  well  have  been  repeated  in  the  annals 
of  the  Australian  companies.     Had  the  stream  of  immigration 

'  The  term  "grant"  in  this  connection  is  geuenllj  used  in  the  documents 
exclnaiTelj  to  repreaent  these  special  transactions,  but  of  coarae  it  must  be 
remembered  that  the  cash  purchase  would  also  be  efFected  by  a  "grant" 

*  This  means  Talus  estimated  at  the  time  of  the  grant. 

*  By  Ur.  Busden  (rol  ii.  p.  263).  An  abstract  of  this  charter  may  be  seen 
in  House  of  Common!  Papers  (reports),  1S36,  vol.  v.  p.  7S4, 

*  See  preamble  to  10  Ic  11  Vic  c,  67.  ■  10  i  11  Vic.  c,  67. 
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to  Australia  been  aoything  like  bo  rapid  as  it  has  long  beeu 
to  America,  the  directors  of  these  great  landowning  corporations 
would  Boon  have  become  local  magnates  with  wealth  and  in- 
fluence enough  to  defj  the  govemmenta  at  Sydney  and  Hobart 
Town.  Happily  for  all  parties,  the  acantiness  of  the  population 
of  Australia  prevented  such  a  catastrophe,  and  the  companies 
have  all  along  had  only  an  economic  importance. 

But  the  r^ulationa  of  1824  seem  to  have  met  with  little 
better  fate  in  the  colony  itself.  They  were,  of  course,  published 
in  due  form  on  their  receipt  by  Governor  Darling,  who,  how- 
ever, ventured  on  his  own  authority  to  alter  the  area  of  the 
averse  block  from  3  square  miles  to  one-third  of  that  extent 
But  the  Governor  appears  to  have  taken  a  still  stronger  step, 
for,  appended  to  the  order  publishing  the  Begulations,  is  the 
ominous  notice:  "With  reference  to  the  above,  his  Excellency 
the  Governor  must  decline  receiving,  until  further  notice,  any 
mors  applications  for  the  purchase  of  Crown  lands."  ^ 

The  main  object  of  the  Kegulations,  the  establishment  of 
a  system  of  cash  sales,  probably,  therefore,  failed  entirely.  The 
Home  government  repeated  its  announcement  in  the  year  1826,' 
but  in  the  year  following  it  modified  its  terms,  and  introduced  a 
system  of  competition  by  tender  for  purchased  lands  (selected 
by  claimants  and  then  announced  as  open  for  sale),  while  allow- 
ing the  payment  to  be  made  in  half-yearly  amounts  at  the 
discretion  of  the  Governor.  A  still  greater  change  was  made 
in  the  conditions  of  grant  without  purchase.  The  Governor, 
after  a  thorough  investigation  of  the  claimant's  assertions 
by  a  Land  Board,  was  to  be  entitled  to  make  a  grant  at  the 
rate  of  one  square  mile  for  every  £500  of  capital  proved  by 
the  applicant,  but  not  exceeding  in  any  case  4  square  miles. 
The  rights  of  the  Crown  in  the  land  for  public  purposes  were 
to  be  reserved,  and  the  land  was  to  be  forfeited  upon  failure  of 
proof,  at  the  end  of  sevcQ  years,  of  the  expenditure  upon  it  of 
capital  to  the  extent  of  one-fourth  of  its  survey  value.  After 
seven  years  the  old  quit-rent  of  five  per  cent  would  begin  to 
run,  but  it  would  be  redeemable  at  any  time  at  twenty  years' 
purchase.  A  final  Regulation,  of  great  importance,  provided 
that  the  personal  residence  of  the  grantee,  whether  with  or  with- 
out purchase,  or  at  least  the  maintenance  of  a  free  man  of 
>  House  of  Commons  Reports,  1886,  vol.  t.  p.  71>S.  '  7iui  p.  764. 
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approved  character,  on  the  land,  should  be  deemed  an  eaaential 
coadiUoQ  of  holding. 

Under  these  regulations,  often  modified  by  the  colonial 
Governors,  who  conceived  themselves  warranted,  by  their 
superior  knowledge  of  local  circumstances,  to  alter  the  policy 
of  the  Home  government,  grants  of  land  proceeded  in  New 
South  Wales  up  till  the  year  1831.  By  that  date  upwards  of 
three  millions  and  a  quarter  acres  had  been  disposed  of  since 
the  year  1822,^  making  a  total  of  about  four  millions  alienated 
under  the  old  system. 

Lord  Hipon's  Regulations  of  1831 '  laid  down  the  great 
principle  that  thenceforth  no  lands  would  be  disposed  of  other- 
wise than  by  public  sale.  Even  in  the  case  of  military  officers 
entitled  to  free  grants,  the  lands  selected  were  still  to  be  open 
to  public  competition,  the  claimants  being  allowed  to  deduct 
certain  sums,  representing  the  value  of  their  rights,  from  their 
purchase-money.  All  anappropriated  lands  in  the  colony  were 
to  be  considered  open  for  sale  at  a  minimum  or  upset  price 
of  five  shillings  an  acre,  and  applicants  were  to  be  allowed 
(subject  to  certain  limits)  to  "select"  such  portions  as  they 
might  prefer.  But  such  selections  would  be  advertised  for  sale 
for  three  months,  and  then  put  up  to  auction  at  the  upset  price, 
in  lots  averagu^  one  square  mile  each.  Upon  payment  of  his 
purchase-money  the  purchaser  would  be  entitled  to  a  grant  in 
fee-simple  at  a  nominal  quit-rent.  The  Crown  reserved  the 
right  to  effect  public  improvements,  and  also  the  righta  to  all 
mines  of  precious  metals  and  coal. 

These  Regulations  were  enforced  in  the  colony  by  Govern- 
ment Order  of  the  1st  August  1831,'  which,  however,  put  a 
curious  constmctaon  on  the  terra  "  limits  "  contained  in  the  Begu- 
lations.  The  "  limits  "  of  selection  contemplated  by  the  Colonial 
Office  appear  to  have  been  limits  of  quantity,  not  of  locality.*  But 
the  limits  prescribed  by  the  Government  Order '  are  those  of 
locality,  not  of  quantity.  Selection  may  only  be  made  (except 
in  special  cases)  from  surveyed  parishes,'  while  it  is  expressly 
announced  that  "  all  free  persons  will  be  eligible  as  purchasers 

'  Eridnice  ot  Mr.  Eebty  (H.  of  0.  Raports,  vol.  t.  p.  Wfl). 
I  Cop;  in  rota  utid  Procudingi  (H.  S.  W.),  1647  (1),  035. 

*  yiita  and  Fneeedingt  1847  (1),  MS. 

<  Cr.  Begulktiona  of  1831,  Sections  (1)  (2)  and  (4).  '  Sec^iu  1  «nd  S. 

*  ThG  limitt  of  nlaction  had  beao  ^evjonily  flied  by  proclamation  of  lith 
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of  land  -without  any  limitation  as  to  quantity."  ^  At  first  no 
distinction  was  made  between  town  and  country  lands,  the 
difference  in  value  being  left  to  the  natural  effect  of  competition. 
But  in  the  year  1833  an  order  was  issued  requicii^  the 
purchaser  of  each  towu  allotment  to  give  security  to  erect  a 
permanent  building,  worth  twenty  pounds  at  least,  within  two 
years  of  his  purchase.* 

It  was  under  these  Regulations  that  the  first  lands  in  Port 
Phillip,  which  had  been  announced  as  open  for  settlement  by 
the  proclamation  of  the  9th  September  1836,  were  disposed 
of.  The  first  sale  took  place  on  the  1st  June  IBS'?  at 
Melbourne,  when  town  allotments  of  half  an  acre  each  in 
Melbourne  and  Williamatown  were  put  up.  Another  sale  was 
held  in  the  same  place  on  the  1st  November,  and  another  at 
Geelong  in  February  1839.'  The  details  of  these  transactions 
do  not  belong  to  our  purpose,  but  it  is  worth  noting  that,  in 
announcing  the  Geelong  sale,  the  Governor  took  the  step  of 
fixii^  the  upset  price  at  £5  an  acre,* 

But  the  question  of  land  sales  in  Australia  was  attracting 
the  attention  of  the  Home  govenmient.  Ever  since  the 
publication  of  the  report  of  the  committee  of  1836,  there  had 
been  a  feeling  that  some  definite  policy  ought  to  be  adopted, 
not  only  with  regard  to  the  methods,  but  the  proceeds  of  sale. 
The  recommendations  of  the  committee  of  1836  had  been  that 
the  whole  of  the  arrangements  connected  with  the  sale  of  land 
should  be  placed  in  the  hands  of  a  central  land  hoard  in 
London,  having  local  boards  as  its  ^ents  in  the  different 
colonies,  and  that  the  proceeds  of  the  sales  should  form  an 
emigration  fund,  by  means  of  which  the  colonists  should  be 
supplied  with  free  labour.'  At  the  beginning  of  the  year 
1840,  one  half  of  these  recommendations  were  carried  into 
efifect  by  the  appointment  of  a  Eoyal  Commission  of  three 

October  1829.  They  comprised  18  conntiei  (of.  AuMralvm  Almanack  for  1833, 
p.  37J.  Fur  the  method  of  dividing  a  coantj  into  hundreds  and  paiiahes  cf. 
Lattere-Pfttent  of  leth  M&;  1335,  in  roI<J  and  Proceedings,  1847  (1),  p.  644. 

'  Sect.  IS,  Got.  Order,  lat  August  1831. 

>  Volet  and  Proceedings,  1847  (I),  p.  fl40.  This  regnUtioD  wu  rescinded 
on  the  30th  Nov.  1839  [ibid,  p,  693). 

■  On  the  17th  January  1839  the  minimam  price  throughout  the  colony  had 
been  raised  from  6a.  to  ]2h.  ao  acre  (Fotes  and  Procadings,  1847  (1),  976). 

*  Gov.  Oazeiie,  28th  November  1338. 

'  Report      Pan.  6  and  7  (H.  of  C.  Beporta,  1836,  toL  t.  p.  G02). 
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well-known  philanthropists '  as  "  The  Colonial  Land  and 
Emigration  CommiasioQers,"  to  supersede  the  old  South 
Australian  Commisaioners  and  the  Agent-General  for  Emigra- 
tion.    They  were  charged  with  the  fourfold  duty  of — 

(1)  Diffusing  information  about  the  colonies. 

(2)  Effecting  sales  of  land  in  tbe  colonies. 

(3)  Assisting  emigrants  to  proceed  to  the  colonies. 

(4)  Bendering  accounts  of  the  land  funds. 

In  regard  to  the  second  of  these  duties,  the  Instructions  of  the 
commission  followed  the  recommendation  of  the  committee  of 
1836,  but  with  an  important  modification.  They  laid  down 
the  maxim  that  "  tbe  Crown  lands  in  the  colonies  are  held  in 
trust,  not  merely  for  the  existing  colonists,  but  for  the  people 
of  the  British  Empire  collectively."  But  while  they  thus 
approved  the  policy  of  the  committee,  the  Instructions 
admitted  that  public  local  claims  were  the  first  chaise  on  the 
Land  revenue ;  the  Imperial  share,  to  be  expended  mainly  in 
the  assistance  of  high-class  emigration,  was  to  rank  second.^ 
The  actual  grants  of  Crown  lands,  as  theretofore,  were  to  be 
made  by  the  Governors,  but  the  commissioners  were  to  have 
joint  power  of  contracting  for  sala*  They  were  directed  to 
inquire  whether  the  system  of  sale  at  a  fixed  price,  with 
priority  for  claims  according  to  date,  then  followed  in  South 
Austraha,  or  the  system  of  auction  at  an  upset  price,  then 
practised  in  New  South  Wales,  was  the  best. 

Apparently,  on  this  latter  point,  the  commissioners  decided 
that  the  South  Australian  system  was  to  be  preferred,  for  in 
the  "Additional  Instructions"  of  the  23d  May  1840,*  which 
Lord  John  Bussell,  the  Secretary  of  State,  forwarded  to  Sir 
George  Gipps  (Sir  Bichard  Bourke's  successor  in  the  Governor- 
ship of  New  South  Wales),  the  Governor  was  directed  to  sell 
all  landa  in  tbe  Fort  Phillip  District  (directed  by  the  In- 

'  Colonel  TorrenB,  Mr.  R.  P.  Elliott,  and  Mr.  Edward  ViUiera. 

*  The  sepstBtioii  of  the  Laud  Fond  from  the  getiend  revenue,  and  its 
ftpproprUtioD  to  the  eipeiuaa  of  emigratioD,  had  been  adopted,  as  a  matter  of 
practice,  since  1S32,  in  pursoBnoe  of  a  despatch  of  Lord  Goderich  (H.  of  C 
Sen.  Papers,  1840,  yiL  p.  (>61). 

'  Tbit  power  was  soon  seen  to  be  onpracticsble  of  ezerciaa,  and  was  eichaoged 
for  the  power  to  grant  certificates  of  receipt  which  could  be  treated  as  cash  by 
the  Colonial  goTemment. 

•  H.  of  C.  Seas.  Papers,  1840,  vol  vii.  p.  6S7. 
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structions  to  be  created)  at  a  mufoim  rate,  to  be  from  time 
to  time  fixed  by  the  Home  govenuneot  The  power  of  the 
conmuseioners  in  England  to  contract  woiild  be  limited  to  the 
issue  of  certificates  to  persons  who  had  actually  paid  money 
into  the  hands  of  the  agent  for  the  colony  in  England,  which 
would  simply  be  treated  as  bankers'  receipts.  The  despatch, 
dated  Slst  May  1840,^  which  accompanied  these  instructions 
provided  for  a  division  of  the  territory  of  New  South  Wales 
into  three  Districts,  fixed  the  sale  price  of  lands  in  the  Fort 
Phillip  District  at  £1  an  acre,  but  directed  the  continuance  of 
the  practice  of  sale  by  auction  in  those  towns  in  which  it  had 
been  already  established,  and  also  authorised  very  rare  reserva- 
tions for  the  sites  of  towns  ("  only  the  probable  situations  of 
considerable  seaports  ")  in  other  parts  of  the  District,  in  which 
reservations  the  lands  were  to  be  sold  at  £100  an  acre. 

Upon  the  receipt  of  these  documents,  the  Government  of 
New  South  Wales  issued  the  veiy  important  Land  Begula- 
tioQS  of  the  5th  December  1840.^  These  Eegulations  divided 
the  territory  of  New  South  Wales,  for  all  pv/rjxaes  conneeUd 
•with  the  disposal  of  land,  into  tiiree  Districts,  to  be  known 
respectively  as  the  "  Northern "  District,  the  "  Middle "  or 
"  Sydney  "  District,  and  the  "  Southern  "  or  "  Port  Phillip  " 
District  The  first  of  theise  Districts  practically  comprised  all 
the  lands  north  of  latitude  32°  south,  but  it  was  expressly 
noted  that  its  northern  limits  were  not  yet  fixed.  The  second 
comprised  the  nineteen  counties  before  alluded  to,  being 
bounded  on  the  north  by  the  southern  boundary  of  the  first 
district,  "  and  on  the  south  by  the  southern  boundaries  of  the 
counties  of  St.  Vincent  and  Murray,  and  thence  by  the  rivers 
Murrumbidgee  and  Murray  to  the  eastern  boundary  of  the 
province  of  South  Australia." '  The  third,  or  Port  Phillip 
District,  included  all  the  lands  to  the  south  of  the  southern 
boundary  of  the  Sydney  District 

Following  the  lines  laid  down  by  tie  Instructions,  the 

I  H.  of  L.  San.  Ptpen,  1S40,  Tii.  p.  Mi. 

»  Oov.  OastlU.  (N.  8.  W.),  fltli  Deaombor  :8«. 

'  It  will  ht  obnrred  that  the  present  boundary  of  New  Soutli  Walet  comas  s 
good  deal  soath  of  these  limita,  including  ■ome  twenty  new  conntiei.  The  namei 
and  boundarieg  of  the  Districts  had,  however,  been  definitely  settled  by  the 
Inrtractians  of  the  Slit  May  1S40,  and  represent  the  views  of  tiis  Home  govern- 
ment, not  of  Sir  George  Gipps.     For  the  change  (£  pott. 
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BegulatioDS  went  on  to  provide  that  in  Port  Phillip  District 
all  country  lands  should  be  open  for  sale,  after  survey,  at 
the  uniform  price  of  £1  an  acre,  that  allotments  in  towns 
(especially  including  Melbourne,  Williamstown,  Oeelong,  and 
Portland)  where  the  practice  of  auction  sales  had  been 
established,  should  continue  to  be  sold  by  auction,  but  that  in 
newly  laid  out  towns  allotments  should  be  sold  at  an  uniform 
price,  for  the  present  £100  an  acre.  There  was  to  be  no 
reservation  of  minerals,  e»»pt  in  rare  cases.' 

But  the  most  importAnt  clause  of  all  in  the  Begulations 
waa  the  last,  which  announced  that  for  the  present  no  further 
sales  of  land  near  the  four  towns  would  take  place.  It  was 
quite  evident  that  Sir  George  Gipps  did  not  approve  of  the 
policy  of  a  fixed  sale  price. 

But  the  Governor  did  more  than  merely  abstain  from 
applying  the  Begulations  to  the  suburban  lands.  He  remon- 
strated vigorously  with  the  Home  government,  pointing  out 
that  the  adoption  of  the  fixed  price  of  £1  an  acre,  wiUiin  a 
five-mile  circuit  round  Melbourne  and  Geelong  alone,  would 
ent«il  a  loss  to  the  Crown  of  nearly  a  million  sterling.'  He 
could  also  point  to  a  secondary  result  of  the  adoption  of  the 
fixed  price  system,  iu  the  "  special  surveys "  which  were 
occasionally  demanded  by  immigrants  who  arrived  with  Land 
Orders  to  a  large  amount  The  first  case  was  that  of  a  Mr. 
Henry  Dendy,  who  had  paid  in  London  for  eight  square  miles 
of  Port  Phillip  land  the  fixed  price  of  £1  an  acre,  and  who 
claimed,  on  his  arrival  in  the  yecir  1841,  to  select  his  eight 
square  miles,  either  from  the  unappropriated  surveyed  land  as 
near  to  the  towns  as  possible,  or  to  have  a  block  specially 
surveyed  for  him  at  his  own  selection.'  The  Superintendent 
at  Port  Phillip  could  not  refuse  to  honour  the  land  certificate, 
but  the  practice  threatened  to  be  so  serious  that  he  declined 
to  act  upon  it  without  special  instructions  from  the  Governor,* 
and  the  latter  took  the  responsibility  of  issuing  Eegnlations  for 

>  BagoktioM  for  the  bsIs  of  land  at  Port  Phillip  under  the  fixed  price 
wjtiaai  vera  iraaed  on  the  21«t  Janiuu;  1B41.  They  merely  prescribe  details 
(Vatea  and  P)-ocetdingi,  18*7  (1),  p.  893). 

*  Letter  of  19th  December  1840  in  Vota  ctnd  Proeudings  (S.  S.  W.),  1842, 

p.  11.  '  im.  p.  34. 

*  Letter  of  La  Trobe  to  Governor  Oippa  [Fata a7\d Proceediim*  0.  8.  W.), 
lB42,p.  33.) 
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the  control  of  special  surveys,  which  materially  circumscribed 
the  choice  of  the  applicants'  It  was,  of  course,  a  Btroug  step 
to  take,  for  Mr.  Dendy  had  been  offered  £15,000  for  his 
certificate  on  the  day  of  his  landing,  and  the  effect  of  the  new 
Regulations  would  doubtless  be  to  depreciate  seriously  the 
commercial  value  of  hia  claim.  But  the  case  was  so  forcible 
that  the  Home  government  promptly  endorsed  the  action  of 
Sir  George  Gipps,*  and  put  a  stop  to  further  "  special  surveys," 
directing  a  return  to  the  old  system  of  auction  at  Port  Phillip, 
with  certain  small  exceptions.  By  a  government  notice 
issued  on  the  10th  February  1842,*  founded  on  the  letter  of 
Lord  John  Russell  and  the  additional  instructions  under  the 
sign-manual,  the  old  system  of  selling  lands  by  auction  was 
restored  for  Port  Phillip  in  aU  cases,  except  the  one  case  of 
e&untry  lands  remaining  unsold  at  an  auction,  which  were  then 
to  be  open  for  selection  at  the  upset  price. 

The  importance  of  these  various  Begulations,  and  the 
transactions  to  which  they  gave  rise,  can  hardly  be  overrated 
in  considering  the  history  of  Victoria.  They  introduced  into 
the  administration  of  the  mother-colony  three  great  changes, 
of  which  two  weie  destined  to  be  permanent,  while  the  third, 
though  soon  afterwards  reversed,  was  not  without  great  effect 
In  the  first  place  they  established  the  rule,  which  so  long 
prevailed  with  regard  to  the  Land  fund  of  the  colony,  that  one 
half  of  it  should  be  devoted  to  Public  Works,  and  one  half  to 
immigration.  In  the  second,  they  introduced  or  at  least  gave 
official  sanction  to  the  idea  of  the  separate  existence  of  Victoria 
and  Queensland.  And  in  the  third  place,  they  effected  for 
the  time  a  complete  change  in  the  method  of  the  sale  of 
Crown  lands  in  Port  Phillip.  The  last  effect  proved,  however, 
as  we  have  seen,  to  be  only  temporary. 

But  the  policy  of  the  Begulations  was  utterly  distasteful  to 
many  influential  people  in  New  South  Wales.  They  disliked 
the  idea  of  separation  altogether,  they  especially  disliked  the 

1  BegnUtiona  of  4th  Much  164Iin(7ira.  (7auti<(N.  S.W.),  12th  March  1641. 
The  ipecial  larvej  ■ysCem  vaa  abolished  on  the  28th  August  1S41,  in  pursuiDce 
of  directions  from  the  Home  govemment  iVoUt  and  Froeetdinga,  1817  (1), 
p.  783). 

*  Letter  of  Lord  John  Bnssell,  27th  August  1841  {VaUs  and  Froeeedingi 
(S.  B.  W.),  1842,  p.  43).    AdditioQsl  Instractions  of  21st  Aiiguat  1841  {ibid.  p.  41}. 

■  Qov.  OauUt  (TS.  3.  W.),  11th  Febniuy  1842. 
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actual  boundaries  adopted.  The  Legislative  Council  immedi- 
ately came  to  an  unanimona  resolution  to  petition  the  Crown 
to  alter  the  limits  fixed.^  The  objects  of  this  attempt  appear 
to  have  been  twofold :  first,  to  secure  to  the  colony  of  New 
South  Wales  proper  *  "  the  course  of  the  principal  Rivers  within 
the  Territory,  which  have  been  discovered  and  explored  by  the 
enterprise,  and  at  the  expense  of  the  Settlers,"  and,  second,  to 
"  preserve  the  union  under  one  Government  of  those  Districts 
beyond  the  present  limits  of  location,  which  have  not  only  been 
peopled  from  this  Colony,  and  occupied  by  stock,  the  property 
of  residents  within  it,  but  must  always  continue  united  with  it 
by  the  closest  ties  of  a  common  origin  and  interest," ' 

We  shall  see  how  the  petition,  which  wa^  framed  upon 
this  resolution,  and  duly  forwarded  to  the  Home  government,* 
bore  immediate  fruit.  But,  meanwhile,  the  statement  of  its 
second  object  has  brought  us  face  to  face  with  the  other  great 
feature  of  the  Land  system  of  the  period,  the  important  process 
known  as  "  squatting." 

It  will  readily  be  understood  that,  while  the  system  of 
purchase  was  well  enough  adapted  to  the  wants  of  those 
persons  who  desired  lands  only  for  purposes  of  agriculture  and 
residence,  it  did  not  suit  the  views  of  those  who  wished  to 
carry  on  the  business  of  stock  breeders  on  a  great  scale.  The 
time  and  labour  required  for  agricultural  and  building  opera- 
tions are  so  great,  Uiat  they  can  usually  only  operate  over  a 
comparatively  small  area.  But  the  business  of  sheep  and 
cattle  forming,  especially  of  a  rough  character,  can  be  carried 
on  with  very  little  labour  and  a  much  smaller  amount  of 
capital,  provided  that  free  access  to  natural  herbage  and  water 
supply  is  secured.  It  would  have  been  ruinous  to  the  stock 
breeders  of  the  colony  to  have  had  to  purchase  the  land  on 
which  their  fiocks  and  herds  were  depastured.  On  the  other 
hand,  they  were  quite  willing  to  take  large  tracts  of  very 
KH^h  and  hitherto  unexplored  country  on  very  short  tenures. 

'  The  change  in  tha  method  of  sale  did  not  apply  to  the  Middle  District,  80 
that  the  Legislative  Council  made  no  reference  to  it. 

'  It  ia  qnite  evident  that  the  council  recogniead  that  the  diTisiou  iuto  districts 
foreshadowed  the  ultimate  separaUoD  of  Moreton  Bay  and  Port  Phillip.  CC  the 
petib'on  at  full  in  VoUa  and  Proeeatingi  (V.  S.  W.),  1840,  p.  381. 

•  Ibid.  p.  887. 

•  See  eitraot  in  F.  and  P.  (ViotorU),  1858-54,  vol.  ii.  p.  737. 
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At  first  the  amount  of  capital  which  they  invested  in  per- 
manent improvementa  was  comparatively  smalL  Most  of  their 
capital  was  of  a  floating  character,  which  could  easily  be  moved 
from  one  place  to  another. 

The  Land  Kegulations  of  the  1st  August  1831,^  before 
alluded  to,  contained  provisions  for  the  leasing  of  lands  mthin 
the  prescribed  limits  of  settlement,  in  blocks  of  one  square  mile 
each.  These  leases,  when  applied  for,  were  to  be  put  up  for 
sale  by  auction,  at  an  upset  rent  of  20s.  a  block,  and  the 
highest  rent  bid  was  to  secure  the  block.  Such  a  lease  did 
not  secure  the  lessee,  even  for  a  year,  for  he  could  be  ejected 
at  a  month's  notice  in  favour  of  an  applicant  who  wished  to 
buy  the  fee-simple.*  And,  at  most,  his  interest  was  only  for 
a  year,  the  lease  being  again  put  up  to  auction  at  the  expiry 
of  that  time. 

But  these  provisions  proved  wholly  inadequate  to  regulate 
the  occupation  of  Crown  lands  heyond  the  limits  of  location.* 
The  vast  requirements  of  the  great  stock  breeders  of  the  colony 
were  satisfied  by  excursions  into  what  was  then  really  the 
primceval  wilderness,  where  they  appropriated,  in  symbolic 
fashion,  large  tracts  or  "  runs,"  whose  boundaries  were  often 
very  ill-defined,  but  which  in  most  caaea  far  exceeded  the 
lease  limits  of  one  square  raila*  Here  they  lived,  a  scanty  and 
scattered  population,*  practically  beyond  Gfovemment  control, 
and  almost  beyond  the  influence  of  civilisation.  The  extent 
to  which  this  practice  prevailed  may  be  seen  by  a  glance  at  a 
map  drawn  up  under  the  directions  of  Sir  George  Gipps  in  the 
year  1843,'  From  this  it  appeals  that  these  settlers  had 
covered  an  enormous  tract  of  territory  beyond  the  boundaries 
of  settlement  or  location,''  which  tract,  beginning  at  Hervey 

'  Vote*  and  Prmstedingi,  184T  (1),  636,        *  Cf.  form  of  leaae  in  tWi.  p.  883. 

*  It  was  said  that  in  Port  Phillip  District  thejalao  failed  to  secure  obserranoe 
within  the  lituita  (ct  Report  of  CommissioD  of  1856,  V.  and  P.  (Victoria], 
1SS4-55,  it  p.  296). 

*  D««patoh  of  Sir  Gkorge  Oippa  (H.  of  L.  Sesa.  Papers,  1B45,  to!,  vi.  part 
i.  p.  S9ii 

'  Less  than  10,000  in  a  district  measuring  1100  miles  across  {ibid). 

*  Jbid.  p.  399. 

'  At  this  time  thsy  wen  practically  the  same  thing.  The  scattered  hats  of 
the  equatten  aad  their  riden  cannot  be  called  "  settlements."  Cf.  Oovemment 
Order  of  14th  October  182S  uid  Prodamation  of  SOth  July  1330  in  AuandiaA 
Almanack,  1836,  p,  21. 
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Bay  in  the  north,  swept  round  Stanley  county  (then  the  aite 
of  the  settlement  about  Brisbane),  round  the  old  nineteen 
counties  of  the  Middle  District,  and,  in  fact,  included  everything 
else  south  of  the  Darling  river  except  the  new  county  of 
Auckland  (Twofold  Bay)  and  the  three  counties  of  Port 
Phillip — Bourke,  Grant,  and  Normanby. 

To  check  these  unauthorised  settlements,  and  to  provide 
some  system  of  government  for  these  outlying  districts,  the 
then  Governor  of  New  South  Wales  had,  in  the  year  1833, 
procured  the  passing  of  the  "Act  for  protecting  the  Crown  Lands 
of  this  Colony  from  Encroachment,  Intrusion,  and  Trespass," ' 
previously  alluded  to,  which  was  followed  up  by  an  Act  of  the 
year  1836,*  making  it  penal  to  occupy  any  Crown  lands  in 
New  South  Wales  beyond  the  limits  of  location,^  except  under 
a  proper  Government  license. 

Kie  last  reference  points  to  the  fact  that  by  this  time 
Government  had  realised  the  impossibility  of  putting  a  stop 
entirely  to  the  process  of  squatting,  and  had  determined  to 
be  content  with  r^ulating  it.  Whilst  it  still  asserted  the 
absolute  right  of  the  Crown,  as  of  any  other  landowner,  to 
treat  the  squatters  as  trespassers,  it  practically  conceded  to 
any  applicant,  for  a  small  fee,  permission  to  make  a  limited 
use  of  the  Crown  land.  The  whole  matter  was  regulated 
anew  by  the  important  statute  2  Vic  No.  27  (N.  S.  W.), 
and  a  definite  scheme  projected  for  the  regulation  of  the 
squatting  interests.  By  this  Act  the  penalty  for  unlicensed 
occupation  of  Crown  lands  beyond  the  limits  was  placed  on 
precisely  the  same  footing  as  for  a  similar  trespass  within  the 
boundaries.  The  powers  of  the  Commissionera  of  Crown  Lands 
were  amplified,  and  a  system  of  adjudication  upon  disputed 
points  settled.  Then  came  a  very  important  clause  requiring 
all  licensees  to  report  full  particulars  of  the  breed  and  owner- 
ship of  the  stock  maintained  by  them,  and  another,  stiU  more 
important,  directing  that  the  Crown  land  beyond  the  limits  of 
location  should  be  divided  into  districts,  each  under  the  control 
of  a  commissioner  (who  was  also  a  justice  of  the  peace)  with 
a  force  of  armed  and  mounted  "  Border  Police,"  The  Commis- 
>  i  Wai  IV.  No.  10  (N.  3.  W.)  >  7  Wia  IV.  No.  4  (N.  3.  W.) 

*  The  "  limita  of  loc&tiaii  "  at  this  tsme  coincided  with  the  eztreme  bonnd' 
ariei  of  the  proolaimed  counties.  This  eeeme  to  h*ve  been  the  eole  ftmction 
performed  by  the  couutise.     Cf.  Sew.  Papers  (H.  of  L.),  1841,  toL  t.  p.  4. 
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sioner  was  given  very  wide  powers  of  government,  directed 
especially  towards  the  regulation  of  the  boundaries  of  runs 
and  the  prevention  of  encroachments,  the  settlement  of  disputes 
between  masters  and  servants,  the  prohibition  of  cattle-stealing, 
and  the  impounding  of  strayed  beasts.  The  Commissioners 
were  to  keep  a  register  of  aE  persona  employed  on  stations,  and 
of  the  returns  of  stock  previously  mentioned.  The  Act  also 
imposed  a  stock-tax  or  assessment  upon  the  sheep,  cattle,  and 
horses  of  the  squatters,  leviable,  if  necessary,  by  distress,  the 
proceeds  of  the  tax  to  be  appropriated  towards  the  expenses  of 
the  maintenance  of  the  Commissioners  and  the  Border  Police. 
Students  of  property  law  will  see  in  this  Act  a  notable  illustra- 
tion of  the  doctrine  that  the  early  law  of  possession  is  inti- 
mately bound  up  witii  police  regulations,  being,  in  fact,  simply 
the  result  of  protection  from  violence.  For  our  immediate 
purpose,  it  is  necessary  to  see  how  the  policy  of  the  Act  was 
carried  into  effect. 

On  the  2l3t  May  1836,"  shortly  before  the  Act  came  into 
operation.  Regulations  for  the  granting  of  licenses  to  occupy 
Crown  land  were  published  by  the  Government'  It  was 
announced  that  licenses  would  be  granted  for  one  year  from 
the  Ist  July  then  next,  renewable  on  their  expiry,  upon  a 
recommendation  of  the  Commissioner  of  the  district.  No  limits 
of  occupation  were  to  be  defined  by  the  licenses,*  which  were, 
iu  fact,  mere  personal  permissions  (though  transferable  with 
the  acquiescence  of  the  Commissioners)  to  depasture  stock,  and 
did  not  give  any  title  to  land  at  alL  For  each  license  a  fee  of 
£10  was  to  be  paid,  and  a  license  only  allowed  the  holder  to 
depasture  stock  in  the  district  for  which  it  was  given.  It  was 
expressly  notified  that  all  improvements  on  licensed  lands 
would  be  at  the  improver's  risk,  such  lands  being  liable  to  be 
put  up  for  sale  upon  the  extension  of  the  limits  of  location. 

At  the  same  time  a  proclamation  *  divided  the  colony  of 
New  South  "Wales  into  nine  pastoral  districts,  in  pursuance  of  the 
Act,  and  among  these  was  the  Port  Phillip  District,  including 
"  the  whole  of  the  lands  comprised  in  the  district  lying  to  the 

1  Copy  in  H.  of  L.  Sesa.  Papers,  184B,  vol.  vi.  pt.  i.  p.  402,  Oov.  (Ms.  (N.  S.  W.), 
22d  Ma;  ISSB  (Chief  Seoretat;'!  office),  and  Vola  and  Procadings,  1847  (1), 
p.  687. 

*  See  form  \a  H.  of  L  S«ss.  Papers,  1S15,  vol.  vi  pt.  L  p.  404. 

*  Ibid.  p.  39S. 
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south  of  the  main  range,  between  the  riveis  Ovens  and  Goulburn, 
and  adjacent  to  fort  Phillip."  This  District  was,  by  another 
Order  published  on  the  Ist  July  1840,'  subdivided  into  the 
Weatemport  and  Portland  Bay  Districts,  the  former  comprising 
the  lands  lying  east,  and  the  latter  those  lying  west  of  the 
Werribee  Elver.  It  must  also  be  noticed  that  the  leasing 
system  for  lands  wUMn  the  boundaries,  having  been  found  in- 
convenient, had  been  abandoned  in  favour  of  the  license  system 
by  Eegulations  of  the  Slst  August  1841,^  so  that  the  license 
system  and  the  squatting  interest  may  now  be  regarded  as  co- 
terminous. 

This  brings  the  Laud  Question  down  to  the  dose  of  the 
period  we  are  now  discussing.  The  extent  to  which  the 
license  system  has  been  adopted  may  be  guessed  from  the 
report  of  Sir  George  Gipps  previously  alluded  to.  The  whole 
question  of  Crown  lands  will  come  up  again  in  the  next 
period,  and  it  will  be  necessary  to  bear  in  mind  the  conditions 
under  which  it  appears.  There  are  two  great  classes  of  land- 
holders. One  class  consists  of  purchasers,  who  have  either 
bought  their  lands  by  auction  under  the  Begulations  of  1831, 
or,  in  Port  Phillip,  at  a  fixed  price  of  £1  an  acre  under  the 
Regulations  of  1 840.  The  other  consists  of  the  squatters,  some 
of  whom  hold  land  by  lease  within  the  boundaries  of  location, 
but  the  greater  part  of  whom  are  mere  licensees,  living  beyond 
the  limits  of  settlement,  having  no  definite  holdings,  but  only 
vague  "  runs,"  with  no  security  for  improvements,  practically 
outside  the  ordinary  influence  of  government,  but  under  the 
special  control  of  a  quasi-military  force ;  the  great  political 
features  in  their  horizons  being  the  stock-tax  and  the  Border 
Police. 

I  Om.  Oaz.  (N.  S.  W.],  1st  Jaly  1S40. 
■  VoUa  and  Proettding;  1S47  (1),  p.  782. 
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EAELT   INSTITtmONS    OF   POET   PHILUP 

The  number  and  character  of  the  institutioiiB  of  a  country  are 
a  very  fair  test  of  ita  capacity  for  self-government  Institu- 
tions require  a  co-operation  amongst  the  members  of  a  com- 
munity, and  an  adaptability  to  the  methods  of  united  action, 
which  are  the  first  req^uiaitea  of  a  stable  political  system.  The 
strength  of  a  Constitution  which  has  grown,  as  distinguished 
from  a  Constitution  which  has  been  made,  lies  in  the  fact  that 
the  former  has  been  produced  by  the  gradual  coalescence  of 
independent  and  familiar  institutions,  which  have  contributed 
each  its  share  towards  the  fabric  of  government.  In  studying, 
therefore,  the  CoDstitutional  history  of  a  community,  especially 
in  ita  earlier  stages,  it  is  important  to  glance  at  its  early 
institutions. 

Almost  the  first  indigenous  iustitution  of  Fort  Phillip 
was  the  Melbourne  market  The  3  Vic.  No.  19  (N.S.  W.) 
directed  the  police  magistrate  of  any  town  in  the  colony,  upon 
the  application  of  25  free-householders  of  the  town,  to  call  and 
preside  over  a  public  meeting  oC  the  inhabitants  to  consider 
the  advisability  of  establishing  a  market  Upon  receipt  of  a 
favourable  resolution,  the  Governor,  with  the  advice  of  his 
executive  councQ,  might  approve  the  establishment.  There- 
upon Commissioners  to  manage  the  market  were  to  be  elected 
by  occupying  householders  of  the  annual  value  of  £20,  and 
proprieton  (whether  resident  or  not)  of  land  or  buildings  to 
the  value  of  £200,  from  among  the  proprietors  of  land  and 
householders  within  the  limits  of  the  town.  These  Commis- 
sioners were  to  bold  ofGce  for  three  years,  and  were  empowered 
to  erect  market-houses,  to  pass  by-laws,  and  to  levy  tolls  and 
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dues  within  certain  limits.  After  the  opening  of  such  market 
all  other  open  sale  within  the  town  was  to  cease.  The  Com- 
missioners were  empowered  to  enforce  their  by-laws  by  the  im- 
poaition  of  fines,  and  to  enforce  such  fines,  as  well  as  their  tolls 
and  dues,  by  distress  and  imprisonment.  Their  inspectors  were 
empowered  to  seize  food  exposed  for  sale  in  an  unfit  condition. 
The  Commissioners  were  further  empowered  to  farm  out  the 
market  dues  for  auy  period  not  exceeding  one  year,  and  to 
borrow  limited  sums  of  money  upon  the  same  security. 

In  pursuance  of  the  provisions  of  this  statute,  a  meeting 
was  held  in  Melbourne  on  21st  January  1841,  at  which  a 
resolution  in  favour  of  the  establishment  of  a  Melbourne 
market  was  agreed  to.'  In  due  course  the  resolution  was 
reported  to  the  Governor,  and  a  market  with  Commissioners 
established.  In  some  countries  the  gatherings  of  the  inhabit- 
ants on  market-days  have  been  the  origin  of  the  popular 
element  in  the  government.  In  Eome  they  developed  into  a 
sovereign  assembly.  In  England  they  are  closely  bound  up 
with  the  early  history  of  popular  politics  and  self-government 
But,  owing  to  the  peculiar  circumstances  under  which  Fort 
Phillip  was  founded,  by  settlers  already  familiar,  by  tradition 
at  least,  with  more  advanced  forms  of  popular  government,  the 
market  of  Melbourne  never  acquired  any  political  importance. 
It  soon  in  fact  ceased  to  have  a  separate  existence,  being 
absorbed  into  the  greater  institution  of  the  Corporation  of 
Melbourne.^ 

We  may  next  notice  the  local  branch  of  the  Supreme  Court 
of  New  South  Wales  established  at  Fort  Fhillip.  It  will  be 
remembered  that  the  Supreme  Court  had  been  constituted 
under  the  4  Geo.  FV.  c.  96,  by  royal  charter  dated  13th 
October  1823.'  It  will  also  be  remembered  that  courts  for 
the  trial  of  petty  offences  and  for  the  hearing  of  small  civil 
cases,  Courts  of  Quarter-Sessions  and  of  Bequests  respectively, 
had  been  established  at  Port  Phillip  in  1838  and  1839.* 
What  was  afterwards  required,  as  the  settlement  grew  in  im- 
portance, was  the  presence  of  a  judge  qualified  to  try  heavier 
cases,  and  thus  to  obviate  the  necessity  of  sending  litiganta, 

>  Cf.  Moouut  in  Tort  Fhillip  Patriot,  26th  January  1811. 

■  By  the  71st  utd  73d  secUonB  of  the  S  Vic.  No.  7. 

'  Ante,  p.  12.  '  Artie,  pp.  29  and  80. 
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prisoners,  and  witneeses  a  long  sea  journey  to  Sydney.  This 
object  was  accomplished  by  the  4  Vic  No.  22  (N.  S,  W.),  -which 
empowered  the  Governor  to  appoint  two  additional  judges  of 
Uie  Supreme  Court,  for  New  Zealand  and  Port  Phillip  respect- 
ively, with  powers  limited  in  exercise  to  those  localities,  but 
otherwise  equivalent  to  the  powers  of  the  other  members  of 
the  Supreme  Court  Matters,  however,  which  by  the  existing 
law  were  required  to  be  heard  by  the  Eull  Court,  whether 
arising  in  the  new  districts  or  not,  were  still  to  be  subject 
to  review  at  Sydney,  and  the  new  District  Judges  were  not  to 
be  entitled  to  take  part  in  such  sittings.  The  Governor  was 
empowered  to  appoint  deputy-sheriff  and  ministerial  oEGcei-s 
for  the  Districta,  upon  the  advice  of  the  respective  judges,  and 
also,  pending  the  institution  of  grand  juries,  to  appoint  Public 
Prosecutors,  and  Quarter-Sessions  prosecutors,  in  whose  names 
ofiTences  might  be  prosecuted  in  the  districts.  He  was  also 
empowered  to  direct  Circuit  Courts  to  be  holden  throughout 
the  colony  before  single  judges  of  the  Supreme-  Court,  in  the 
English  fashion.  Writs  of  execution  and  subptena  of  the 
Supreme  Court,  wherever  issued,  were  to  be  available  through- 
out the  colony ;  but  where  a  judge  might  previously  have 
ordered  an  arrest  on  mesne  process  upon  an  affidavit  of  an 
intended  departure  beyond  the  jurisdiction,  he  was  now,  if 
resident  at  Sydney,  empowered  to  make  the  order  upon  evidence 
of  an  intention  to  depart  to  Port  Phillip  or  New  Zealand,  and 
vice  versd. 

One  week  after  the  passing  of  this  Act  was  passed  another 
statute,'  which  boldly  applied  the  jury  system  to  Port  Phillip, 
by  providing  that  all  crimes  and  misdemeanours,  and  all  civil 
issues  of  fact,  whether  heard  in  the  Supreme  Court  or  a  court 
of  Quarter-Sessions,  should  be  tried  by  a  jury  of  twelve  in- 
habitants of  the  district,  qualified  in  manner  provided  by  the  Act.' 

Under  theee  statutes,  at  the  beginning  of  the  year  1841,^ 

»  i  Vio.  No.  28. 

*  Thesfl  qualifications  were — 

(a)  For  common  jnrors.  Moles  between  21  and  60  jeara  of  age,  having  a 
clear  income  of  £30  from  real  estate,  or  £300  clear  personalty  (adopted 
ftom  2  Will  IV.  No.  9), 

(b)  For  special  jurorB.     PeiBona  qualified  aa  common  jurors,  and  registered 

as  etquires  or  persona  of  higher  degree,  as  juatices  of  the  peace,  or  as 
merohants. 

*  Port  PkilUp  Patriot,  2eth  January  1841. 
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Mr.  Justice  Willis  was  appointed  first  District  Judge  for  Port 
Phillip  of  the  Supreme  Court  of  New  South  Wales.  In  the 
same  ^ear  the  statutes  vrere  amended  by  another  Act,'  which 
authorised  the  Governor  to  appoint,  instead  of  circuit  towns, 
circuit  districts,  in  the  courts  whereof  civil  issues  were  only  to 
be  triable  by  juries  when  the  Supreme  Court  should  so  specially 
direct  The  Act  also  empowered  the  Governor  to  appoint 
district  sheriffs  for  the  circuit  districts.  In  the  year  1843 
occurred  the  removal  of  Mr.  Justice  Willis. 

Thirdly,  we  may  notice  the  Registry  of  Deeds,  established 
at  Port  Phillip  under  the  5  Yic.  No.  21,  in  imitation  of  the 
earlier  registry  established  at  Sydney  under  the  6  Geo.  IV. 
No.  22.  The  system  of  Crown  grants  of  course  secured  to  the 
original  grantee  of  land  the  best  possible  evidence  of  his  original 
title ;  but  in  order  to  complete  the  security  of  landowners,  it 
was  necessary  to  make  some  provision  for  the  record  of  transfers. 
The  name  of  Colonel  Torrens  is  inseparably  connected  with  the 
system  of  registration  of  land  titles  in  British  territory,  although 
the  principle  had  been  tried  before  his  day,  in  a  tentative 
fashion,  in  the  counties  of  Middlesex  and  Yorkshire.  The 
Middlesex  and  Yorkshire  registries,  partly  owing  to  the  limited 
areas  which  they  cover,  partly  owing  to  the  deficiencies  of  the 
statutes  creating  them,  and  partly  owing  to  the  conservative 
jealousy  of  English  landowners  and  lawyers,  have  had  but  very 
partial  success ;  whilst  all  attempts  to  extend  the  system  in 
England  have  been  failures.^  Colonel  Torrens  was,  however, 
happy  in  living  at  a  time  when  his  plans  could  be  tried  on  a 
magnificent  scale  in  the  great  new  countries  then  being  opened 
up.'  The  Act  which  constituted  the  Port  Phillip  Registry  of 
Deeds  did  not,  unhappily,  make  registration  essential  to  the 
validity  of  instruments,  but  it  provided  that  all  Crown  grants 
and  all  instruments  except  leases  for  a  period  less  than  three 
years,  already  or  thereafter  to  be  executed,  should  be  enrolled 

'B  Vic.No.  4(N.  S.  W.)  ' 

■  E.g.  b?  the  Land  R«gistt7  Act,  1862  (2G  &  2S  Vic  a.  63),  and  th«  I^d 
Tnusfer  Act,  1875  (3S  &  3S  Vic  c  87). 

'  In  speaking  of  Colonel  TotrenB  u  the  introdacer  of  the  Land  Begistry 
^stcm,  I  am,  of  oooiBe,  onlj  following  cuirent  report.  There  is  nothing  new 
ondar  die  eon  ;  and  it  is  quite  poeeible  that  careful  iurefltigatioD  might  trace  the 
ajstem  from  Anitralia  to  the  Cape,  from  the  Cape  to  Holland,  and  from  Holland 
to  Boman  provincial  adminiatration. 
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or  registered,  and  that  priority  of  registration  (with  certain 
exceptions)  should  absolutely  determine  priority  of  claim. 

Finally,  we  may  notice  that  which  was  undoubtedly  the 
most  important  of  all  the  early  institutions  of  Port  Phillip,  the 
Corporation  of  Melbourne,  to  which,  as  the  parent  of  municipal 
institutions  in  Victoria,  we  owe  careful  attention. 

The  Corporation  of  Melbourne  was  constituted  three  weeks 
after  the  incorporation  of  the  city  of  Sydney,'  by  the  N.  S.  W. 
Act,  6  Vic,  Na  7.  For  the  purposes  of  the  Act  the  area  of 
the  town  of  Melbourne  was  to  consist  of  the  parish  of  Korth 
Melbourne  and  the  suburb  of  Newtown  or  Collingwood,  divided 
into  four  wards  by  imaginary  lines  drawn  down  the  centres  of 
Bourke  Street  and  Elizabeth  Street  respectively,  and  produced 
to  the  boundaries.*  These  four  wards  were  to  be  known  as 
the  North- East  or  Gipps  ward,  the  North-West  or  Bourke  ward, 
the  South-Eftst  or  La  Trobe  ward,  and  the  South- West  or  Lons- 
dale ward,  and  were  to  be  properly  marked  off  within  six 
months  by  the  mayor,  who  was  also,  in  company  with  the  town 
clerk,  to  "  perambulate  the  metes  and  bounds "  every  three 
years,  and  to  note  any  changes  of  boundary  iLames  in  the 
Boundary  Book.' 

The  official  style  of  the  incorporated  town  was  to  be  "  The 
Mayor,  Aldermen,  Councillors,  and  Bui^essea  of  the  Town  of 
Melbourne,"  and  by  that  style  it  was  to  be  capable  of  acting 
(in  the  prescribed  manner)  as  a  legal  personality,  suing  and 
being  sued,  acquiring  and  alienating  property,  and  having 
perpetual  succession,*  Of  the  component  parts  of  the  cor- 
poration, the  burgesses  were  not,  as  a  rule,  to  take  a  direct 
share  in  the  government  of  the  town,  which  was  placed  almost 

'  By  the  8  Vio.  No.  8  (N.  S.  W.) 

'  See  ojtaot  deBoriptioa  in  Schedule  A  to  8  Vic  No.  7.  These  boandiries 
were  eitended  by  the  8  Vic.  No.  12. 

•  The  "beaticgof  the  bounds"  (aa  it  is  popnUrly  called)  is  one  of  the  most 
ancient  caetams  anrviving  in  England  at  the  present  day.  The  bouodary  of  a 
London,  palish  passes  through  one  of  the  rooms  at  the  Qoildhall,  in  which, 
on  the  occasion  of  the  London  dttinga,  a  Niai  Prlns  Cooit  is  held.  Great 
is  the  glee  of  the  boys  engaged  to  do  the  actual  beating,  if  they  oan  time  their 
arriral  so  as  to  compel  hia  loidship  to  vacate  the  judicial  bench  in  order  that  it 
maybe  "beaten." 

*  The  first  two  of  these  qnalities  dietingoiah  a  corporation  from  a  mere  casual 
coUeotion  of  human  beings,  the  last  distingnishes  it  from  all  indiridnals.  A 
corporation  has  " Baceessora,"  not  "heirs"  or  "exeontots,"  and  may  nerer  die. 
Bence  the  old  doatrinsa  of  Hortmain, 
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entirely  in  the  bands  of  the  mayor,  aldermen,  and  council. 
Thus  we  get  two  phases  of  the  corporation — a  passive  and  an 
activa     Let  us  consider  the  burgesses  first. 

By  the  12tb  section  of  tbe  Act  every  male  person  of  full 
age  wbo  baa  for  one  year^  previous  to  any  Slat  of  August 
occupied  any  bouse,  warehouse,  counting-house,  or  shop  within 
the  town,  of  the  clear  annual  value  of  £25,^  bas  for  the  same 
period  been  an  inhabitant  householder*  within  the  town  or 
within  seven  miles  thereof,  and  has  paid  all  the  corporation 
rates  due  from  him  in  respect  of  the  premises  which  he  so 
occupies  up  to  six  months  before  the  same  date,  is  entitled  to 
be  enrolled  on  the  burgeBS-roll  of  tbe  town,  Tbe  disqualifica- 
tions are — 

1.  The  fact  tliat  the  a^licant  is  an  alien. 

S.  The  fact  that  within  the  year  he  has  received  eleemoBjnary  reliet 
3.  The  fact  that  he  has  had  any  child  admitted  to  any  Bcbool  for 
orphan*  or  destitute  childKn  in  the  colony  or  its  dependeades 
during  the  previous  three  years. 

But  in  order  to  complete  his  title  to  burgess  privileges,  the 
claimant  must  secure  enrolment  Every  year,  on  or  before 
the  Slat  August,  "coUectora"  are  to  be  appointed  by  tbe 
mayor  for  each  ward,  and  the  collectors  are,  on  the  5th 
September  foUowii^,  to  deliver  to  the  town  clerk  alphabetical 
lists  of  the  persons  entitled  to  be  enrolled  as  burgesses  in  their 
respective  wards.  These  lists  are  to  be  open  to  inspection 
until  the  15th  September,  up  to  which  time  any  objections 
may  be  handed  in  to  the  town  clerk ;  and  such  objections  are 
to  be  a<ljudicated  upon  in  each  ward  by  the  alderman  and  by 
two  assessors  elected  on  tbe  previous  Ist  March,  according  to 
the  provisions  of  the  Act* 

So  much  for  the  constituent  body  of  the  corporation.  Now 
we  come  to  deal  with  its  government  This  again  may  be 
conveniently  subdivided  into  two  parts ;  the  one  comprising 
the  supreme  government,  actually  forming  part  of  the  constitu- 
tion, the  mayor,  aldermen,  and  councillors,  the  other  comprising 

1  Beduoed  to  six  months  by  8  Vic  No.  12. 

»  Reduced  to  £20  by  the  8  Vio.  No.  12,  and  to  £10  by  the  18  Vie.  No.  18. 

'  The  difFereuoes  between  occupancy,  inhabitancy  (or  residence),  and  house- 

holding  muBt  be  carefully  noted.    They  are  of  great  importance  in  a  municipal 

*  It  is  a  little  difBcult  to  see  bow  such  a  child  would  qnalify  for  an  "orphan" 
achooL  ■  e  S3. 
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the  executive  officials  only,  sonie  of  whom  are  expressly  con- 
templated by  the  Act  of  Incorporation,  the  rest  being  merely 
ministerial,  but  all  being  alike  in  this,  that  they  form  no  in- 
tegral part  of  the  corporation,  unless  qualified  on  other  grounds. 
Of  the  first  part,  the  most  numerous  section  are  the 
councillors,  who  by  the  Act  are  required  to  be  seized  or 
possessed  of  real  or  personal  estate,  or  both,'  to  the  amotint  of 
£1000,  either  in  their  own  right  or  that  of  their  wives,  or  to 
be  rated  on  an  annual  value  of  £50,  and  to  be  entitled  to  be 
on  the  burgess  list.  The  disqualifications  for  the  office  are  as 
follows — ■ 

1.  The  fact  of  being  in  holy  orders,  or  being  a  T^ular  minister  of 

any  religiona  congregation. 

2.  The  &ct  of  holding  any  ofBce  (save  that  of  mayor)  in  tbe  gift  of 

the  council. 

3.  The  fact  of  having  a  direct  or  indirect  share  in  any  contract  or 

employment  with,  by,  or  on  behalf  of  the  ccuncU. 

4.  The  fact  of  being  a  town  "  asaeasor,"  a  judge,  chairman,  officer, 

or  clerk  of  any  court  of  juBtice,  or  a  miniBterial  law  officer  of  the 
Crown.* 

The  councillors  are  to  be  elected  by  the  burgesses,  three 
councillors  for  each  ward.  Each  enrolled  bui^ess  is  to  have 
as  many  votes  as  there  are  vacancies,  but  no  cumulative  voting 
is  to  be  allowed,  and  no  burgess  may  vote  in  more  than  one 
ward.  The  voting  is  to  be  open,  in  writing.  The  elections 
are  to  take  place  on  the  1st  November  in  each  year,  before  the 
aldermen  and  assessors  ;  and  the  councillors  chosen  are  to  sit  for 
three  years,  going  out  in  rotation,  so  that  one  seat  for  each  ward 
must  fall  vacant  every  1st  November.  A  retiring  councillor 
may,  however,  be  re-elected,* 

The  council  is  practically  the  governing  body  of  the  cor- 
poration. The  court  of  aldermen  is  mainly  executive,  and  the 
mayor  has  no  veto  on  the  acts  of  the  council.  To  the  latter 
body  belong  the  power  of  legislation  (the  making  of  by-laws) 
and  the  appointment  and  superintendence  of  the  executive.* 

By  the  provisions  of  the  Act  there  are  to  be  four  alder- 
men, qualified  as  and  elected  by  the  councillors,  but  not  neces- 

'  It  win  ba  noticed  that  the  Act  does  not  presoribe  any  partioular  sitaation 
for  Has  qoalilyiiig  property. 

'  g  49.    Added  to  by  27  Vic  No.  178,  §  33  ;  of.  jwjf,  p.  81. 

*  §§  24-2S. 

*  S  91,  S5.    As  to  the  regulation  of  the  elections,  of.  27  Vic.  No.  178. 
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sarilj  members  of  the  council.  The  election  is  to  take  place 
on  the  9th  November  in  every  third  year,  when  the  two  senior 
aldermen  retire,  but  are  eligible  for  re-election.  The  voting  is 
to  be  open,  as  in  the  election  of  councillors,  but  no  councillor 
may  vote  for  himself.'  The  disqualifications  for  the  post  of 
alderman  are  the  same  as  those  for  the  office  of  councillor,^ 
and  the  fact  of  election  as  alderman  does  not  vacate  a 
counciUorship.' 

The  governing  body  is  completed  by  the  election  of  the 
mayor,  immediately  after  the  election  of  aldermen,  also  by  the 
councillors,  each  of  whom  has  one  vote,  which  he  exercises 
openly  in  writing.  No  councillor  may  vote  for  himself.  The 
elected  mayor  must  be  either  a  councillor  or  an  alderman,  he 
holds  his  office  for  one  year,  is  eligible  for  re-election  with  his 
own  consent,  and,  if  a  councillor,  holds  his  seat  on  the  conucil 
till  the  1st  November  after  the  expiry  of  his  mayoralty.*  The 
chief  function  of  the  mayor  is,  of  course,  to  preside  over  the 
meetings  of  the  connciL  He  is  the  first  man  in  civic  affairs, 
and  by  the  Act  is  given  a  general  precedence  after  members  of 
the  Legislative  Council.'  But  the  Act  gives  him  also  other  special 
functions.  It  constitutes  a  separate  commission  of  the  peace  for 
the  town  of  Melbourne,  with  such  additional  area  as  the  Governor 
shall  approve,*  and  appoints  the  mayor  ex  officio  a  justice 
during  Ms  year  of  otfice  and  the  following  year.^  In  this 
capacity,  with  one  or  more  other  justices  for  the  town,  he  ia 
also  authorised  to  appoint  special  constables,  paid  from  the 
town  fund.* 

But  besides  these  constitutional  ofBcials,  provision  is  made 
for  others,  some  elective,  some  appointed  by  the  council.  Of 
the  former,  the  chief  are  the  assessors  and  the  auditors ;  of  the 
latter,  the  town  clerk,  the  treasurer,  and  the  surveyor.  The 
assessors,  two  for  each  ward,  are  to  be  elected  on  the  1st  March 
in  each  year,  from  among  the  burgesses  qualified  for  election 
as  councillors,  in  the  same  manner  as  the  couQciUors.     But  no 

<  K  24-28.  *  3  49  ;  ante,  p.  64,  and  poit,  p.  dl. 

'  On  the  other  band,  it  may  prolong  it  An  aldennan  retains  his  seat  on  die 
oooiioil  till  tha  lit  KoTemb«r  after  his  offlca  of  aldemui  expires. 

*  H  4B-48.  "  g  62. 

*  1 62 1'    'ni^^  >«ctio>^ on T«F«<^^  V ^  Vic.  No. 267,  |2;  of. 7o*(,  p.  61. 
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person  who  la  actually  a  member  of  tbe  coimcil,  or  who  is 
town  clerk  or  town  treasurer,  can  be  elected.^  The  duties  of 
the  assessors  are  mainly  to  assist  the  alderman  of  the  ward  in 
the  conduct  of  elections  and  the  decision  of  disputed  points.^ 

'The  auditors  (two  for  the  whole  town)  are  elected  at  the 
same  time,  in  the  same  way,  from  amongst  persons  of  similar 
qaaliJicatious.  They  too  hold  office  for  a  year,  but  are  eligible 
for  re-election.*  The  duties  of  the  auditors  are,  briefly,  to 
inspect  and  check  the  accounts  of  the  corporate  funds.* 

The  assessors  and  auditors,  although  not  part  of  the  corporate 
constitution,  are  in  many  respects  like  the  constitntional 
officials.  like  the  mayor,  aldermen,  and  eouucilloni,  they 
are  liable  to  a  fine  if  they  decline  to  serve  when  elected,  unless 
they  can  claim  exemption  on  one  of  the  following  grounds — 

1.  Ltuiac7,  imbecility   of  mind,  deafnees,  blindnesB,  or  other  per- 
manent infinnity  of  body. 

S.  Age  greater  than  66  jears. 

3.  Previous  aervice  (or  payment  of  fine)  in  the  same  office  during  the 

preceding  five  years. 

4.  Uemberabip  of  the  civil  eervice. 

5.  Being  a  full  pay  ofBcer  in  the  semc«  of  the  Crown  or  the  Eaat 

India  Company.' 
Like  them,  they  must  accept  office  by  taking  the  oath  of 
alliance  and  signing  a  declaration  embodying  their  qualifica- 
tions.^    Like  them,  they  forfeit  their  office  on  the  happening 
of  any  one  of  the  following  conditions — 

1.  Bankruptcy,  insolvency,  or  compoaition  with  creditors. 

S.  Ahaence  for  more  than  six  calendar  months  (in  the  case  of  the 

mayor,  two  months)  from  the  town,  except  on  the  gioiind  of 

illness.     [If  an  official  forfeits  his  poHt  through  absence,  he  muat 

pay  the  fine.]  ^ 
The  town  clerk  is  appointed  to  hold  oCBce  during  pleasure,  and 
is  practically  the  secretary  of  the  corporation,  though,  as  the 
corporation  has  no  recorder,  he  probably  acts  as  recorder  also, 
but,  of  course,  has  no  judicial  power.  He  must  be  an  attorney 
of  the  Supreme  Court  of  New  South  Wales,  the  District  Court 
of  Port  Phillip,  or  one  of  the  superior  courts  of  Great  Britain 
or  Ireland.^  The  duties  of  the  treasurer  (an  annual  official) 
and  the  surveyor  appear  from  their  titles.  The  treasurer  is 
specially  forbidden  by  the  Act  to  pay  money  except  for  the 

1  8  83.  '  §§  28  and  17.  •  §  34.  •  g  86. 

»  8  E4.  «  g§  63,  61.  '  f  67.  «  fi  86. 
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puTposes  contemplated  by  the  Act,  or  upon  the  order  of  the 
council,  signed  by  three  members  and  countersigned  by  the 
town  clerk.'  The  town  clerk  and  the  treasurer  may  not  be 
members  of  the  council,  and  their  offices  may  not  be  united  in 
the  same  person.  The  council  may  appoint^  any  other  officials 
whom  it  deems  necessary,  but  their  offices,  like  those  of  the 
town  clerk,  treasurer,  and  surveyor,  are  purely  ministerial ;  they 
themselves  are  removable  by  the  council,  and  their  offices  may 
be  discontinued  if  deemed  unnecessary.' 

The  methods  of  doing  business  prescribed  by  the  Act  are 
very  simple,  much,  naturally,  being  left  to  the  discretion  of  the 
corporation  itself.  The  council  is  bound  to  meet  for  general 
business  on  the  9th  of  November,  February,  May,  and  August 
respectively,  and  at  such  other  times  as  the  mayor  shall  decide. 
Eight  members  of  council  may  at  any  time  insist  on  a  meeting 
being  summoned ;  but  on  all  occasions  except  the  quarterly 
meetings,  only  such  busmess  can  be  transacted  as  has  been 
mentioned  on  the  notice  paper.  For  all  purposes,  except  the 
passing  of  by-laws,  a  quorum  of  the  council  is  to  consist  of 
one-third  of  the  full  membership,  and  questions  are  to  be 
decided  by  a  majority  of  those  present,  the  mayor,  or  other  pre- 
siding officer,*  to  have  a  casting  vote."  The  oouncU  may  appoint 
committees  of  itself  for  general  or  special  objects,  but  the  acts 
of  a  committee  must  receive  the  approval  of  the  council.'  The 
council  must  print  and  publish  annually  their  audited  accounts.' 

The  actual  powers  and  duties  conferred  on  the  corporation 
are  interesting,  as  showing  the  views  of  the  legislators  of 
1842.  They  may  be  divided  into  two  classes,  those  which 
are  of  an  instrumental  character,  and  those  which  are  the 
ultimate  objects  of  the  corporation's  labours. 

Amongst  the  first  class,  the  financial  provisions  are  very 
important.  There  is  to  be  a  "Town  Fund,"  into  which  all 
receipts  from  general  sources,  such  as  market  rents  and  tolls, 
fines  and  penalties,  and  town  rates,  are  to  be  paid  by  the 
treasurer,  and  &om  which  all  payments  for  general  purposes  are 

*  If  the  major  is  absent  the  ooancillors  miut  chooae  one  of  the  aldermen  present 
tA  «hurmui.     If  no  alderman  is  preseat,  then  one  of  themselves.  '  S  63. 

*  \  Si.     The  principal  committees  neuallj  appointed  are— Fublio  Works, 
Healtil  and  Parks  and  Qardens,  Finance,  Market,  Legislative,  Hackney  Carriages. 

'  i  87- 
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to  be  made.  To  supplement  the  receipts  of  the  Town  Fund, 
the  corporation  may  levy  an  annual  rate  by  a  by-law  upon  the 
buildings  within  the  town,  to  an  amount  not  exceeding  one 
shilling  in  the  pound  annual  value,'  such  rate  to  be  enforceable 
first  agaiust  the  occupier,  and,  failing  him,  against  the  landlord. 
Buildings  which  do  not  qualify  their  occupiers  foi  enrolment 
as  burgesses  are  to  be  exempted/  and  an  appeal  against  any 
rate  is  to  lie  to  the  nest  Quarter-Seasiona,  whose  decision  is 
to  be  final.'  Moreover,  the  council  are  empowered  to  levy  a 
special  Police  Bate,  not  exceeding  sixpence  in  the  pound,  for  the 
maintenance  of  the  Town  Police,  and  the  proceeds  of  this  rate 
are  to  be  kept  by  the  treasurer  as  a  special  Police  Fund.*  The 
council  is  also  authorised  to  borrow  money  on  the  credit  of  the 
corporation,  to  an  extent  not  exceeding  altogether  the  amount 
of  five  years'  average  income,  exclusive  of  the  Police  Eate,  but 
Govmiment  aid  is  not  to  be  pledged  for  such  loans.'  To 
enable  it  to  perform  its  principal  duties,  the  council  is  also 
authorised  to  make  by-lawa  for  the  regulation  of  its  own 
proceedings,  for  the  conduct  of  the  various  elections  connected 
with  it,  for  the  good  rule  and  government  of  the  town,  and  for 
the  suppression  of  nuisances.^  These  by-laws  may  impose 
fines  to  the  amount  of  ten  pounds  each,  but  two-thirds  of  the 
council  must  be  present  on  the  occasion  of  passing  any  by-law, 
and  no  by-law  can  come  into  force  until  it  has  been  submitted 
to  the  Government  for  forty  days  without  disapproval,  and  until 
a  copy  has  been  published  for  one  week  in  a  local  newspaper.^ 
The  ultimate  objects  of  the  corporation  powers  may  be 
gathered  from  the  enumeration  of  its  instrumental  powers. 
They  are  to  secure  the  good  government  of  the  town  and  the 
suppression  of  nuisances.  But,  especially,  the  corporation  is 
empowered  to  undertake  certain  specific  duties.  It  is  to  take 
over  the  business  of  the  Market  Commissioners.'  It  is  to 
undertake  the  lighting  of  the  town,  and  for  that  purpose  to 
levy  a  "  Lighting  Bate,"  not  exceeding  fourpence  in  the  pound, 

'  This  restriction  ww  removed  by  17  Vio.  Na  23. 

>  This  provlsioD  was  slteied  bj  the  8  Vic  No.  12  and  the  11  Via.  No.  17, 
bnt  the  nualt  is  much  the  same  to  the  oooopier. 

*  B  67.  *  8  70.     As  to  the  fate  of  this  proTision,  cf.  poat^  p.  60, 
'  )  98.    These  powers  were  Iftrgely  incrooaed  by  the  17  Vio.  Ko.  13,  etc 

*  A  long  lilt  of  then  ia  given  in  the  Act. 

'  !  «■  »  §8  n  «nd  72. 
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on  the  value  of  "  tenemeata  and  other  property  "  -within  the 
town  and  the  lighting  area,  and  liable  to  the  other  rates.^ 
It  is  to  undertake  the  making  and  repair  of  the  streets,^  and 
the  making  and  management  of  the  drains  and  sewers.'  It  is 
empowered  to  construct  waterworks  and  supply  water,  but  no 
one  is  to  be  compelled  to  take  the  corporation  water.* 

Finally,  any  ofTence  against  the  Act,  or  against  any  corpora- 
tion by-law,  may  be  enforced  in  a  summary  way  before  a 
justice  of  the  peace,  who,  in  default  of  payment  of  the  pre- 
scribed penalty,  may  imprison  the  offender  for  a  period  not 
exceeding  three  months.  In  cases  involving  payment  of  more 
than  five  pounds,  there  is  to  be  an  appeal  to  Quarter-Sessions.* 

A  very  slight  acquaintance  with  the  history  of  municipal 
government  in  England  will  convince  any  one  of  the  source 
from  which  the  provisions  of  the  Melbourne  Corporation  Act 
were  derived.  After  being  for  many  centuries  in  a  state  of 
hopeless  anomaly  and  confusion,  the  municipal  corporations  of 
England  were  at  length  placed  upon  an  uniform  and  orderly 
footing  by  the  great  Municipal  Eeform  Act  of  1835  (5  &  6 
Will  IV.  c  7  6),  passed  by  that  Eeformed  Parliament  the  appear- 
ance of  which  had  been  so  long  delayed  by  the  reactionary 
influence  of  the  borough -system  itself.  It  was  one  of  the 
signal  revenges  of  history,  but  we  are  here  only  concerned  with  its 
special  influence  on  Melbourne.  The  resemblances  between  the 
Imperial  Act  of  1835  and  the  Melbourne  Corporation  Act  are 
too  striking  to  escape  notice.     They  may  be  tabulated  thus — 

1.  Stjie  and  qualiScations  of  goveming  body  (^  24,  20).^ 

2.  Beqairement  of  Beven-mile  limit  of  residence  (§  9). 

3.  Mode  of  making  up  and  reviaing  Biugess  Roll  ^  18,  22,  23), 

4.  Porm  of  questions  at  elections  (§  34). 

6.  Duties  of  auditors  and  other  officials  g  37). 

8.  fielation  of  executive  officials  to  the  council  ^  68-60). 

7.  Corapulsoiy  character  of  municipal  office  (g  61). 

8.  Disqualifications  for  office  ^  S2-66). 

9.  Position  of  mayor  as  justice  for  the  borough  ^  57). 

10.  Appointment  by  him  of  special  constables  ^  33). 

11.  Process  of  summoning  meetings    of  council,  and   proceedings 
thereat  @  69). 

•  H  71-7e.  '  Sg  80-86. 

•  S  88.     See,  for  additional  powers  under  this  head,  16  Vic.  No.  38  (Vie.) 

*  «  87-90.  >  gg  100-107. 

*  These  references  are  to  the  seetions  of  the  ^igliah  Act. 
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12.  Lighting  powers  g  88). 

13.  Proceea  of  making  by-laws  (§  90). 

14.  Proyjaion  for  borougt  fund  and  rate,  with  appeal  to  Quarter 
Sessioua  (g  90-93). 

The  main  differeaces  between  the  two  systems  are  easily 
accounted  for  by  the  difTerences  between  English  and  colonial 
history.     They  are  as  follows — 

1.  In  the  Englbb  Act  the  mimicipal  franchise  belongs  to  all  house- 
holders g  9>  In  Melbourne  it  was  confined  to  £26  resident 
occupiers.  This  ia  easily  accounted  for  by  the  recent  agitation 
in  England,  and  by  the  ancient  theory  of  "  scot  and  lot." 

S.  In  the  English  Act  the  appointment  of  orifiTUiry  constables  is  vested 
in  the  mayor  and  Watch  Committee  (§  76).  Police  had  always 
been  a  local  matter  in.  England,  in  New  South  Wales  it  was  one 
of  the  chief  concerns  of  the  central  government,  and,  as  we  shall 
see,  even  the  local  powers  given  by  the  Melbourne  Act  were  held 
in  abeyance. 

3.  The  English  Act  provides  for  the  continuance  (^  118-183}  of  the 

ancient  borough  courts.     There  never  had  been  any  coireepondisg 
institutions  in  New  South  Wales. 

4.  By  the  Melbourne  Act  far  wider  scope  ia  given  to  the  coipoiation 

than  in  England,  in  the  matters  of 
a.  Sewers. 
h.  Streets. 

c.  Water-supply. 

d.  Markets. 

These  matters  in  England  were  already  in  the  hands  of  independent 
bodies  or  individuals,  some  of  them  of  great  antiquity. 

The  Melbourne  Corporation  Act  was  supplemented  in  the 
same  year  by  a  Money  Act  (6  Vic  No.  8,  N.  S.  W.),  appro- 
priating the  fees  taken  in  the  Melbourne  police  office  to 
the  corporation  Police  Eate,  and  empowering  the  Governor  to 
set  aside  annually,  out  of  the  general  revenue  of  the  colony,  a 
sum  not  exceeding  £1500  to  match  an  equal  sum  to  be  raised 
by  the  corporation  for  the  Police  Eate,  and  a  sum  not  exceeding 
£2000  to  match  an  equal  amount  to  be  raised  for  the  Town 
Fund.  The  Police  Bate  must  have  been  levied  by  the  corpora- 
tion for  at  least  a  year,  for  the  9  Vic.  No.  19  (N.  S.  W.) 
directs  that  a  surplus  in  the  Police  Fund  for  the  munici- 
pal year  ending  1st  November  1844  shall  be  paid  over  to 
the  credit  of  the  Town  Fund,  but  the  police  powers,  after  being 
annually  suspended  from  the  year  1845  to  the  year  1852,' 

>  Statutes  8  Vic  No.  1],  9  Vic  No.  17.  10  Vic  No.  6,  11  Vic.  Nos.  S  ft 
61,  13  Vic  No.  23, 14  Vic  No.  21,  and  16  Vic  No.  2. 
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seem  never  to  have  been  acted  upon  since  the  intToduction  of 
separate  government.^  The  sections  of  the  Incorporation  Act 
providing  for  a  separate  comraission  of  the  peace  for  Melbourne, 
and  the  appointment  of  constables'  were  repealed,  except 
as  to  the  precedence  of  the  mayor,  by  the  Local  Govern- 
ment Act  of  1865,  which  constituted  the  mayor  ex  officio  a 
justice  of  the  peace  "  for  Victoria,"  but  restrained  hiro  from 
sitting  except  within  the  corporation  limits.'  This  provision 
was  further  altered  by  the  51  Vic.  No.  953,  which  constitutes 
him  *  a  justice  for  every  bailiwick  in  which  any  part  of  the  city 
area  is  included. 

Several  minor  alterations  have  also  been  made  in  the  coa- 
stitutioD  and  powers  of  the  corporation.  By  letters-patent  of 
25th  June  1848  the  town  of  Melbourne  was  converted  into  a 
city,  and  thereupon  took '  for  its  corporate  title  "  The  Mayor, 
Aldermen,  Councillors,  and  Citizens  of  the  City  of  Melbourne." 
Additional  wards  and  aldermen  were  constituted  by  proclamation 
in  1856  and  1869,  the  boundaries  of  the  town  having  been  pre- 
viously extended  by  the  8  Vic.  No.  1 2.  The  control  of  the 
corporation  over  hackney-carriages  was  extended  to  a  radius  of 
eight  miles  by  the  14  Vic  No.  3,  and  its  powers  in  the  matter 
of  drainage  increased  by  the  16  Vic  Na  38,*  but  its  powers 
with  regard  to  the  construction  of  waterworks  and  supply  of 
water  were  abolished  by  the  Public  Works  Statute  1865.'' 
By  the  27  Vic  No.  178^  the  following  disqualifications  for 
the  office  of  councillor  or  alderman  were  added — 

1.  Attaimt  of  treason  or  conviction  of  felony  or  any  other  inl^ous 

offence. 
S.  Persooation  or  procuring  of  personation  at  any  municipal  election. 

By  the  49  Vic  No.  567*  the  election  of  councillors  for 
Melbourne  is  placed  on  the  same  footing  as  those  of  boroughs 
and  shires  under  the  Local  Government  Act  1874.'"     The 

*  Dnring  the  recent  strike,  the  Mayor  of  Melbourne  enrolled  a  niunbei  of 
"apedal"  conatablee.     But  their  eervioes  were  given  gratuitously. 

'  tS  62-84.  '  28  Vic.  No.  287.  §§  2  k  8. 

*  f  14.  '  Under  the  18  Vic.  No.  1*. 

*  Cf.  alKi  the  18  Vic  No.  39,  incorporating  the  "  Commiuionera  of  8evr«n 
and  Water  Supply,"  end  making  the  mayor  of  Melbonme  ex  officio  a  member. 

'  29  Vie.  No.  289.  ■  §  33. 

*  f  6  (repealing  11  Via.  No.  17,  {  2,  and  27  Tic.  No.  178,  1 8). 
»•  38  Vic.  No.  506. 
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scheme  of  iucorporation  waa  extended  to  tte  town  of  Geelong 
in  the  year  1850  by  the  13  Vic  No.  40,  and  most  of  the 
alterations  in  the  Melbourne  scheme  include  that  of  Geelong  also. 
The  importance  of  the  corporation  of  Melbourne  in 
Victorian  history  has  been  great.  It  is  by  far  the  oldest 
surviving  institution  of  any  magnitude.  Created  on  a  very 
advanced  model  at  a  time  when  everything  around  it  was  in  a 
most  primitive  condition,  it  must  have  exercised  a  great  effect 
on  the  political  ideas  of  the  community.  Its  existeuice  served 
emphatically  to  afBnn  the  principle  that  Victoria  ia  a  country 
developed  through  the  towns.  The  practical  success  of  the 
corporation  of  Melbourne  would  contrast  markedly  with  the 
faQure  of  the  ambitious  Local  Gtovemment  scheme  of  1842,  and 
on  that  account  would  serve  as  a  model  for  future  efforts. 
There  can  be  little  doubt  that  the  predominance  of  town-life 
in  Victoria  is  pregnant  with  the  germs  of  grave  social  danger, 
but  it  is  easy  to  see  how  that  predominance  has  arisen. 
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GBNEEAL   CONDITIOH    OF   PORT   PHILLIP   IN    1842 

Thi3  book  does  not  profess  to  give  a  general  history  of  Victoria. 
It  deals  only  with  the  history  of  government.  NevertheleBS, 
to  prevent  our  study  being  too  abstract,  we  shall  do  well  to 
glance  occasionally  at  the  general  condition  of  the  colony.  And 
this  course  will  also  enable  ns  to  form  Bome  estimate  of  the 
merits  of  the  scheme  of  government  for  the  time  being. 
Political  machinery  is  largely  a  matter  of  accordance  with 
environment. 

From  the  estimates  Bubmitted  by  the  Governor  to  the 
Legislative  Council  of  New  South  Wales  in  the  year  1842,^  we 
find  that  the  official  staff  at  Fort  Phillip  then  consisted  of  the 
following  functionaries — 

1.  The  Superintendent  (with  clerks  and  mewengers). 

2.  The  Stib-Treaaurer  (with  clerks  and  meBseDgen). 

3.  The  Customs  staff  (two  aub-collectora  at  Melbonme  and  Portland, 

one  hmding-surveyor,  two  hmding-wailetH,  three  clerks,  two  locken, 
one  coast-waiter  and  five  tide-waiters,  a  revenue  cutter,  and  four 
Customs  boats  at  Melbourne,  Willjanutown,  Qeeloug,  and  PorUand). 

4.  The  Postmaster  and  staff  (the  latter  consisting  of  two  clerks  and 
two  letter-carriers). 

6.  The  survey  staff  (iacluding  two  surveyors,  five  aasistaatsurveyore, 
and  two  draftamen). 

6.  The  Clerk  of  Public  Works  and  four  overseers. 

7.  The  ecclesiastjcal  staffs  (one  clci^man  of  the  Church  of  England, 

two  Piesbyterian  ministers,  one  Wealeyan  miniater,  and  one 
Roman  Catholic  clergyman). 

8.  The  medical  staffs  (tn-o  aBsiatant-suigeoos), 

9.  The  judicial  and  legal  staff,  consisting  of — 

a.  The  Resident  Judge. 

>  To  be  found  in  Koto  and  Proeeedingi  (N.  S.  W.),  1812,  p.  346. 
'  At  this  time  maintaiued  by  the  central  government. 
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6.  The  Oerk  of  the  Crown. 

A  The  Crown  Solicitor  and  Clerk  of  the  PeBc& 

i.  The  Deputj-Eegittrar. 

t.  The  Deputy-Sheriff. 

/.  Two  CommissioQera  of  Requests  (Melbourne  and  Oeelong). 

g.  The  Coroner. 

A.  Subordinate  officiala. 
JO.  Police  entablinhmenta  : — 

a.  Melbourne.     (In  hands  of  corporation,  under  6  Vic.  No  7.) 

i.  Williamstown.     (Watch-house  keeper  and  two  congtables.) 

e.  Greelong.  (Police  magistrate,  clerk,  chief  constable,  district 
constable,  two  watch-house  keepers,  five  ordinary  constables, 
and  aconrger.) 

d.  Portland,     (do.) 

«.  The  Orange.  (Police  magistrate,  district  and  ordinary  con- 
stable.) 

/  Port  Fairy,     (do.) 

g.  Grampians  and  Pyrenees,     (do.) 

A.  Qoulbum  or  Broken  River,     (do.) 

t.  Water  Polica  (Snperint«ndent,  clerk,  inspector,  four  conatsbles, 
two  coxswains,  and  crew  of  eii  men.) 

j.  Mounted  Police.  (Two  sei^eants,  two  corporals,  eighteen 
mounted  and  two  dismounted  troopers.) 

i.  Border  Police.'  (Four  Commissioners,^  two  sergeants,  two 
coastablea,  and  four  corporals.) 

I.  Native  Police.     (Superintendent,  assistant,  and  sergeant.) 
11.  The  Gaol.     (Gaoler,  clerk,  three  turnkeys,  and  messenger.) 

The  estimated  total  coat  of  these  establishmento  at  Port 
PhiDip  for  the  year  1843  was  £74,237  :  16  :  3,  which  incladed 
the  sums  to  be  granted  to  the  corporation  of  Melbourne  in  aid 
of  the  Police  Eate  and  Town  Fund."  Of  this  total  sum  £16,000 
(odd)  was  appropriated  to  the  police  establishments,  about 
£5000  to  the  administration  of  justice,  and  about  £1700  to 
the  gaol,  making  a  sum  of  about  £23,000,  or  nearly  one-tbird 
of  the  total  expenses  of  Port  Phillip,  to  be  spent  upon  the 
maintenance  of  order  and  the  settlement  of  disputes.  The 
estimates  for  1843  were  far  less  than  the  actual  expenditure 
of  1842,  which  had  amounted  to  £85,000.* 

'  Under  the  2  Vic  No.  27  (cf.  aide,  p.  48),  amended  by  the  5  Tic. 
No.  ]. 

*  Two  of  these  were  only  occasional. 
■  Under  the  6  Vie.  Ho' 7,  a^de. 

*  Theae  and  the  following  Ggures  are  from  the  retuiTis  submitted  by  the 
governor  on  tha  22d  Augast  1843  to  the  Legislative  Conncil,  iu  panoance  of  an 
Address  oftbe  17th  August  previous.  (See  FotMim^Aviiveiftn^CN.  S.  W.),  1S42, 
p.  461.) 
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Against  these  expenses  the  revenue  from  all  sources  for 
the  same  year  (1842),  except  the  great  source  of  the  sale  of 
Crown  lands,  had  been  something  over  £84,000,  01  a  deficit 
of  about  £1000  on  the  expenditure.  On  the  other  hand,  in 
the  year  1841  the  revenue  had  considerably  exceeded  the 
expenses.  On  the  whole,  however,  from  its  foundation  in 
1836  to  the  24th  April  1843  the  settlement  cost  ahont 
£32,000  above  ita  ordinary  revenua  But  this  deficiency 
was  counterbalanced  by  the  fact  that  the  proceeds  of  the 
sale  of  Port  Phillip  lands  during  the  same  period  had 
amounted  to  very  nearly  £400,000,^  of  which  only  about 
£200,000  had  been  spent  in  assisting  emigration  to  the 
settlement,  whilst  its  public  works  had  been  provided  for 
by  the  ordinary  expenditure.  Thus  the  community  starts 
on  ite  second  period  of  existence  with  a  balance  of  nearly 
£200,000  to  ite  credit. 

Passing  beyond  the  statistics  of  government,  we  find  that 
at  the  close  of  the  year  1842  the  population  of  Port  Phillip 
District  amounted  to  23,799,'  of  whom  15,691  were  males  and 
8108  females,  while  of  the  total  number  about  5000*  were 
dispersed  in  the  squatting  districts  beyond  the  boundaries  of 
location,  principally  in  the  districts  of  Monaroo,  Murray, 
Western  Port,  and  Murrumbidgee  (which  was  then  included  in 
Port  Phillip).  The  only  counties  proclaimed  were  those  of 
Bourke,  Grant,  Normanby,  and  Auckland,  the  latter  now 
belonging  to  New  South  Walea  The  amount  of  Crown  lands 
which  had  been  alienated  was  226,632  acres,*  but  of  this  only 
8124  acres  were  under  cultivation.  Of  the  cultivated  area 
2432  acres  were  in  wheat,  yielding  55,360  bushels ;  about  the 
same  quantity  in  oats,  yielding  66,100  bushels;  761  acres  in 
barley,  yielding  20,025  bushels;  68  acres  in  maize,  yielding 
1360  bushels;  and  1419  acres  in  potatoes,  yielding  just  6000 
tons.     The  remainder  grew  hay,  producing  2300  tons.     The 

<  ViAea  and  Proceedings  (N,  3.  W.),  1843,  p.  ^63. 

'  Ths  following  Ggntes  (unless  otherwise  sUt«d)  are  taken  from  the  Victorian 
Year-Book  1836-S7,  by  the  Victoriui  government  statist,  Mr.  E.  H.  Hayter, 
C.M.G. 

•  Cf.  map  of  squatting  districts.  Seas.  Papers  (H.   of  Lords),  1846,  toI.  tL 

pt  i.  p.  3es. 

*  Most  of  this  appeals  to  have  been  in  the  Barrabool  country,  on  the  YaiTOW 
and  Mooraibool  rivers,  and  north  of  Melbonrne,  on  the  Yarra,  and  the  Herriand 
Darebin  creeks.     CL  map  in  Sessional  Papers  (H.  L.),  1811,  voL  v. 
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year  1841  had  grown  1440  cwt  of  tobacco,  but  the  experi- 
ment 3eeni3  to  have  been  given  up  in  1842. 

The  community  possessed  about  a  million  and  a  half  bead 
of  live  Btock,  divided  thus:  horses,  4605,^  cattle,  100,792, 
piga,  3041,  and  sheep,  1,404,333.  Of  this  stock  by  far  the 
largest  portion,  amounting  to  1,300,000  head,  weie  in  the 
sq^uatting  diatricte.^ 

The  shipping  in  the  ports  during  the  year  1842  bad  been 
about  230  vessels,  with  a  gross  tonnage  of  about  40,000. 
The  exports  for  the  year  had  amounted  to  the  value  of 
£198,783,  the  principal  being:  wool  (2,828,784  lbs.,  value 
£151,440),  tallow  (78,400  lbs.,  value  £975),  and  hides  (value 
£801).  The  imports,  principally  of  biead-stuffe,  amounted  in 
value  to  £277,427.  The  capital  invested  during  the  year  in 
mortgages  and  loans  was  £113,262.  Along  the  road  between 
Sydney  and  Melbourne,  by  the  Tase  plains  and  Gippsland, 
villages  had  been  laid  out  and  police  stations  formed.' 

'  Tb«  Tear-Bcok  e».y9  406G,  bat  tliis  U  probably  a  muprint.  Cf.  the  origiiMl 
Teturna  in  VoUi  and  Procetdingi  (N.  S.  W.],  1S13,  p.  473. 

>  Ibid.  *  Sen.  Papers  (H.  L.],  1811,  ro).  v.  p.  3. 
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CHAPTEE   VIII 

THE   NEW   CONSTirnnON 

The  Act  for  the  Govemment  of  New  South  Wales  and  Van 
Diemen's  Land  (5  &  7  Vic.  c  76)  seema  to  have  passed  the 
Imperial  Parliament  without  excitiog  the  smallest  iutetest  It 
is  with  difficulty  that  we  can  trace  its  progress  in  the  p^es  of 
Hansard.  What  small  amount  of  attention  was  in  1842  given 
to  colonial  matters  seems  to  have  been  divided  between  the 
Crown  lands  question,  the  financial  embarrassments  of  South 
Australia,  and  the  grievances  of  Newfoundland.  The  English 
public  had  other  matters  to  think  of.  The  great  Com  Iaw 
agitation  was  preluding  to  its  final  triumph.  The  ever-present 
Irish  question  was  in  a  particularly  acute  state.  A  war  with 
China  was  just  over,  a  war  in  North-western  India  was  raging, 
and  a  war  in  South  Africa  was  impending.  There  was  much 
industrial  distress.  Sir  Robert  Peel  was  just  about  to  revive 
the  onpopnlar  income-tax.  In  Scotland  the  great  theoli^cal 
convulsion  which  resulted  in  the  secession  of  the  Free  Church 
was  agitating  the  country. 

Nevertheless,  unnoticed  as  it  was  in  England,  the  Constitution 
Statute  of  1842  was  of  great  importance  in  the  histoiy  of 
Australia.  Its  chief  claim  to  distinction,  from  a  constitutional 
point  of  view,  is  that  it  introduced  into  Australia  the  principle 
of  representation  for  purposes  of  central  government.  But  it 
was  in  other  respects  also  a  very  important  statute. 

It  begins  by  providing  for  a  Legislative  Council  of  thirty- 
six  members,  twenty-four  to  be  elected  in  the  colony  of  New 
South  Wales,*  and  the  remaining  twelve  to  be  appointed  by  the 

'  B;  the  S3d  McttOD  the  old  fonn  of  govemment  is  continued  for  Von  Diemen's 
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Ciown.^  The  local  legialature  may  increase  the  total  numbers 
of  the  Conncil,  but  the  proportion  between  elective  and  nominee 
members  ia  always  to  be  preserved,^ 

In  the  same  way,  the  distribution  of  the  representatives 
and  the  boundaries  of  the  electoral  districts  are  to  be  settled 
by  the  existing  Conncil,  but  the  District  of  Fort  Phillip,  and 
the  towns  of  Sydney  and  Melbourne,  are  each  to  be  an  electoral 
district  For  the  purposes  of  the  Act,  the  boundary  of  the 
District  of  Fort  Fhillip  on  the  north  and  north-east  is  to  be  "  a 
straight  line  drawn  from  Cape  How  to  the  nearest  source  of 
the  Biver  Murray,  and  thence  the  course  of  that  river  to  the 
eastern  boundary  of  the  province  of  South  Australia." '  The 
electoral  boundaries  of  Sydney  and  Melbourne,  and  of  all  other 
towns  which  may  be  made  electoral  districts  under  section  2, 
are  to  be  fixed  by  the  Governor,  by  letters-patent  or  pro- 
clamation.* 

The  electoral  franchises  are  two;  first,  the  ownership  in 
possession  of  a  freehold  estate  within  the  electoral  district  of 
the  clear  value  of  two  hundred  pounds,  second,  the  occupancy 
of  a  dwelling-bouse  within  the  district  of  the  clear  annual  value 
of  twenty  pounds."  The  qualification  must  be  of  six  months' 
standing,  and  all  rates  and  taxes  payable  in  respect  of  such 
ownership  or  occupancy,  except  such  as  have  accrued  within 
three  months,  must  have  been  paid.^ 

The  elected  candidates  must  be  qualified  by  the  seisin  (legal 
or  equitable)  of  a  freehold  estate,  within  the  colony,  of  Uie 
annual  value  of  one  hundred  pounds,  or  the  capital  value  of 
two  thousand  pounds,  clear  in  both  casesJ 

Both  electors  and  candidates  must  be  males  of  full  age, 
natural-bom  or  naturalised  subjects,*  and  no  person  who  is 
undergoing  a  sentence  for  attaint  or  conviction  of  treason,  felony, 
or  infamous  crime  within  British  Dominions,  is  entitled  to  vote.' 

The  nominee  members  of  the  Council  may  be  appointed 
either  by  royal  warrant,  countersigned  by  a  Secretary  of  State, 

'  B  1.  »  g  4. 

■  B  2.  Note  the  differenca  between  thU  bonnduy  and  tiiat  fixed  by  ttie 
tAnd  RegaktioDa  of  Gth  December  1810  {fmU,  p.  ID).  The  change  itm  evidently 
dne  to  remonstTMioe  from  Sjrdne;.  (CC  eorresponded  in  V.  ami  P.  (VictoriB), 
1SS3-61,  voL  ii.  p.  735,  stc) 

*  s  3-  '9  6.  '3  7-  '  s  a. 

*  An  elector  ii  qn&lified  also  if  he  ia  a  denizen  (g  6).  *  i  8. 
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and  this  warrant  may  either  describe  them  by  theii  names  ot  by 
their  official  titles,  or  the  Crown  may  delegate  the  power  of 
making  the  appointments  to  Uie  Governor,  to  be  exercised  in 
like  manner,  but  the  Governor's  appointments  are  to  he  only 
provisional,  and  are  not  to  be  made  until  the  return  of  all  the 
elective  writs.^  Not  more  than  half  of  the  nominee  members 
may  hold  paid  office  under  the  Crown  in  Uie  colony. 

The  grounds  upon  which  a  seat  becomes  vacant  are  as 
follow — 

1.  Besignatiod  (bj  letter  addressed  to  the  Qoveraor].^ 
8.  Failure  to  attend  for   two   seMioiu  without  permiBsion   of  the 
Governor  signified  to  the  CounciL 

3.  Adherence  to  or  becoming  a  subject  of  an;  foreign  state  or  power.' 

4.  Bankruptcy,  or  insolvency. 

6.  Attaint  of  treason  or  conviction  of  felony  or  other  in&moiu  crime. 

6.  Insanity.* 

7.  Vacation  of  office  (by  a  nominee  member  nominated  as  the  holder 

of  such  office).' 

All  questions  as  to  the  existence  of  vacancies  are  to  be  settled 
by  the  Council  itself." 

The  places  and  times  of  holding  the  meetings  of  the 
Council  are  to  be  fixed  by  the  Governor,  but  Uiere  is  to  be  a 
session  at  least  once  every  year,  with  an  interval  of  not  more 
than  twelve  months  between  any  two,  and  each  Council  is  to 
continue  for  five  years  unless  sooner  dissolved  by  the  Governor.'' 

The  Council  is  to  elect  a  Speaker  (subject  to  the  Governor's 
disallowance),^  and  to  adopt  Standing  Orders  which,  npon  the 
approval  of  the  Governor,  wiU  become  binding  on  the  Council, 
subject  to  disallowance  by  the  Crown  in  the  same  way  as  other 
l^islation.'  The  Council  cannot  transact  business  unless  one- 
third  of  its  meml^ers  are  present,  exclusive  of  the  Speaker ;  all 
matters  are  to  be  decided  by  a  majority  of  those  present,  tiie 
Speaker  having  a  casting,  but  not  an  ordinary  vote." 

The  Governor,  with  the  advice  and  consent  of  the  Legisla- 
tive Council,  is  to  have  authority  to  "  make  laws  for  the  peace, 
>  I  12.  >  I  16. 

*  This  is  BlnuMt  tha  sains  thing  u  alienage,  bnt  not  qnits.     It  leaTCS  tiie 

question  of  the  right  in  the  Croirn  to  claim  ths  alle^ance  of  the  person  in  qnestiou 

undedded.  *  1 16.  <■  1 17.  *  S  18. 

'  H  20, 21.  *  S  23.  •  g  27. 

»  i  34.     It  was  snerwsrds  provided  (by  6  Vic  No.  18,  %  C7,  p.  N.  8.  W.)  that 

the  Conncil  ni^t  proceed  to  business  after  an  election,  notwithstanding  the 
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welfare  and  good  govenuuent  of  the  said  colony,"  with  two 

great  restrictioua,  viz. — 

1.  No  Buoh  law  is  to  be  repugnant  to  the  law  of  England. 

S.  No  such  law  u  to  interfere  in  anj  manner  with  the  sale  or  other 

appropriatiai]  of  the  lands  belonging  to  the  Crown  within  the  colony, 

or  with  the  reveaoe  thence  ariaing.' 

The  Governor  is  to  have  power  to  submit  the  drafto  of  any 
proposed  bills  to  the  Council,  and  to  surest  any  amendments 
in  bills  sent  up  by  the  Council,  and  his  drafts  and  amendments 
must  be  regularly  considered.'  Every  bill  presented  to  the 
Governor  for  the  royal  assent  may  be  either  assented  to, 
refused,  or  reserved  by  him,  in  accordance  with  the  directions 
of  the  Act  or  his  Instructions,  where  the  case  is  provided  for  in 
either,  or  at  his  own  discretion,  if  there  be  no  such  provision.^ 
The  Act  provides  that  certain  bills  shall  be  in  every  case 
reserved  by  the  Governor,  unless  they  be  of  a  temporary  char- 
acter, and  declared  by  the  Governor  to  be  necessary  on  account 
of  some  public  and  pressing  emei^ency.  These  bills  which 
must  be  reserved  are — 

1,  BillB  altering  the  electoral  districts,  or  the  number  of  members 
returned  by  them,  or  the  whole  number  of  the  CounciL 

S.  £Uls  altering  the  salaries  of  the  Governor,  Superintendent,  or  any 
of  the  judges. 

3.  Bills  affecting  customs  duties.* 

A  bill  so  reserved  does  not  come  into  force  in  the  colony 
until  and  unless,  within  two  years  fixim  its  presentation  to 
the  Governor,  the  latter  signifies  the  royal  assent  by  speech 
in  or  message  to  the  Legislative  Council,  or  by  proclamatioa" 
But,  besides  this  check,  the  Crown  reserves  the  right  of 
disallowing,  within  two  years  of  its  receipt  by  the  Secretary 
of  State,  any  bill  assented  to  by  the  Governor,  and  thereupon,  . 
upon  similar  notification  in  the  colony,  the  Act  becomes  void 
as  from  the  date  of  the  notification.' 

The  revenue  clauses  of  the  Act  are  also  very  important 
In  the  first  place  we  have  seen  that  the  Council  cannot  pass 
any  law  interfering  with  the  sale  or  appropriation  of  Crown  lands 
and  the  revenue  thence  arising.     Moreover,  by  common  law,  the 

>  8  29. 

*  j  SO.  This  is  strictly  io  accordance  with  EnglUh  precedent,  except  that  in 
England  the  Crown  acta  through  its  Ministers. 

*  1 81.  «  g  81.  *  8  38.  ■  I SS. 
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Council  could  not  levy  any  tax  on  Crown  lands  or  othei  Crown 
property,  for  this  would  be  to  make  a  grant  to  Her  Mf^eety  of 
her  own  money.*  And  finally,  as  we  have  seen,*  any  Customs 
Bill  requires  special  reservation  for  the  royal  assent  But,  subject 
to  these  exceptions,  the  Governor  and  Council  seem  to  have 
power  (though  only  by  implication)  to  raise  any  kind  of  taxes 
and  to  any  amount  that  they  please.  But  a  powerful  check  is 
laid  on  possible  extravagance  of  the  Council  by  the  introduction 
of  thg  good  English  constitutional  rule,  that  no  money  can  be 
voted  for  any  purpose  by  the  l^slature,  unless  it  is  expressly 
asked  for  by  the  Executive."  This  brings  us  to  the  important 
appropriation  clauses  of  the  statute,  which  enact  that  all  the 
taxation  revenue  of  the  colony  shall  be  appropriated  to  the 
public  service  within  the  colony,  in  manner  determined  by 
l^islation.*  But  this  general  direction  is  limited  by  two 
special  clauses,  one  of  which  is  very  important 

The  first '  subjects  the  revenue  to  the  charges  and  expenses 
of  collection.  This  stipulation  is  obvious  and  reasonable, 
especially  as  the  control  of  the  collection  is  placed  entirely  in 
the  bands  of  the  local  legislature. 

The  second  *  charges  upon  the  revenue  a  permanent  Civil 
List  of  £81,000  a  year  payable  to  the  Governor  without 
special  vote,  the  object  being,  of  course,  to  secure  the  in- 
dependence of  the  colonial  executive.  But  as  the  whole  of 
this  sum  does  not  stand  on  the  same  footing,  it  will  be 
necessary  to  go  slightly  into  details. 

The  sum  of  £81,000  a  year  is  divided  between  three 
different  objects,  dealt  with  by  the  statute  under  three  separate 
schedules,  A,  B,  C.  Schedule  A  reserves  a  sum  of  £33,000 
for  the  salaries  of  the  Governor,  the  Superintendent  at  Port 
Phillip,  the  judges,  the  law  officers,  and  the  expenses  of  the 
administration  of  justice.  These  salaries  are  alterable  only  by 
Act  of  the  Council  specially  reserved  for  the  royal  assent^ 
Schedule  B  reserves  a  sum  of  £18,600  for  the  political 
officials  of  the  colony,  the  Chief  Secretary,  the  Treasurer,  the 
Auditor- General,  and  their  departments,  but  the  sums  thereby 

'  This  action  la  eipresaly  [brbiddeu  to  the  coDtempUted  local  couocila  by  Eection 
13,  fant  it  is  equally  beyond  the  poner  of  the  central  legislature.  Of  conrae  there 
is  no  legal  objection  to  taxing  the  oceupien  of  Crown  property. 

'  Ante,  p.  72.  ■  §  3*.  '  S  3*. 

"  S  88.  ■  B  37.  '8  88. 
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appropriated  are  variable  at  the  pleasure  of  the  Governor,^  and, 
moreover,  within  thirty  days  after  the  commencement  of  the 
seasion  the  Governor  ia  to  lay  before  the  CouDCil  detailed 
estimates  of  the  amounta  required  for  the  ensuing  year  from 
the  sum  reserved  by  schedule  B,  for  the  purposes  therein 
mentioned.'  About  the  anm  reserved  by  schedule  C  (Public 
Worship)  the  Act  is  silent,  but  as  the  Governor  ia  entitled  to 
receive  annually  the  total  amount  of  the  sums  reserved  by  the 
three  schedules  from  the  Treasurer  without  special  vote,'  and 
as  he  is  accountable  for  their  expenditure  to  the  Home 
Government,*  presumably  the  appropriation  for  Public  Worship 
ia  placed,  by  the  strict  liiw,  entirely  in  his  hand.  But  as  the 
requirements  for  Public  Worship  very  soon  increased  beyond  the 
limits  of  the  sum  provided  by  schedule  C,  it  seems  to  have  be- 
come the  practice  for  the  Governor  to  include  details  of  that 
department  in  his  estimates."  The  actual  expenditure  of  the 
revenue  ia  to  be  only  by  warrants  of  the  Governor  directed  to 
the  Treasurer ; '  but  this  ia  mere  machinery,  leaving  the  duty 
of  each  official,  to  see  that  the  share  he  takes  in  the  expenditure 
ia  warranted  by  law,  quite  untouched. 

Leaving  the  important  sections  relating  to  municipal  govern- 
ment for  diacusaion  in  a  aeparate  chapter,  we  may  note  finally 
the  clauaea  of  the  statute  relative  to  the  constitution  of  new 
colonies. 

Her  Mty'esty  is  empowered,  by  Letters-Patent  under  the 
Great  Seal,  to  define  the  limits  of  the  colony  of  New  South 
Wales  and  "  to  erect  into  a  aeparate  colony  or  colonies,  any 
territories  which  now  are,  or  are  reported  to  be,  or  may  here- 
after be  comprised  within  the  said  colony  of  Mw  South  Woks : 
Provided  always  that  no  part  of  the  territories  lying  southward 
of  the  Twenty-Sixth  Degree  of  South  Latitude  in  the  said  Colony 
of  JVew  S(ntth  Wales  shall  by  any  such  Letters-Patent  as  afore- 
said be  detached  from  the  said  Colony,"  ^  In  any  sudi  newly 
erected  colony  Her  Majesty  may  create  a  Legislative  Council  of 
nominees,  not  less  than  seven,  which  shall,  under  the  Instruc- 
tions of  the  Crown,  have  power  to  legislate  for  the  peace,  order, 
and  good  government  of  the  colony,  both  Instructions  and 
legislation   being  not  repugnant  to  English  law,  and  being 

'  8  38.  '  I  8»-  '9  87-  *  §  87. 

*  Cr.  («.0.)  Vole*  and  ProcMdinga  (S.  S.  W.),  ISiS,  pp.  40»,  410. 

*  I  8S.  M  62. 
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subject  to  the  revievr  of  the  Imperial  Farliameiit^  The  limits 
of  the  26th  degree  of  south  Istitade  excluded  the  operation  of 
the  52d  section  in  any  territory  lying  south  of  Moreton  Bay, 
which  embraced  what  was,  in  1842,  the  Moreton  Bay 
District  itself,  with  the  town  of  Brisbane,  the  colony  of  New 
Zealand,  and  the  colony  of  Van  Diemen's  Land,  but,  of  course, 
do  not  interfere  with  future  subdivision  of  such  territories  by 
new  legislation.  All  such  provisions  of  the  9  Geo.  IV.  c. 
83  '  and  its  continuing  and  amending  Acts  '  as  are  not  incon- 
sistent with  the  new  scheme  are  made  permanent.^  The 
most  important  of  these  provisions  are  those  relating  to  the 
administration  of  justice. 

The  two  great  objects  of  the  Act  of  1842  were  the  intro- 
dnction  of  representative  goveAment  for  central  and  for  local 
purposes.  With  the  latter  we  shall  deal  in  a  future  chapter, 
the  scope  of  the  former  may  be  here  briefly  smnmarised. 

The  Act  creates  a  colonial  l^ialatore,  variable  in  size  and 
distribation  (subject  to  the  veto  of  the  Crown)  accordii^  to 
the  need  of  circumstances,  but  with  a  fixed  proportion  of  two- 
thirds  of  elective  members  to  one-Uiird  of  nominees.  The 
qualifications  of  the  elective  members  and  their  electors  are 
fixed  by  the  statute,  but  these  may  be  freely  altered  by  the 
colonial  legislature.  The  nominee  members  are  actually 
appointed  by  the  Home  government,  although  the  process  of 
appointment  passes  through  the  hands  of  the  Governor.  One 
object  of  the  nominee  reserve  is  obviously  to  secure  the 
presence  in  the  legislature  of  certain  high  government  officials, 
but  this  policy  is  limited  to  the  appointment  of  one-half  of 
the  nominee  members.  The  object  secured  by  the  nomination 
of  the  other  half  is  probably  the  permanent  presence  in  the 
legislature  of  men  of  experience  and  substance  who,  for  some 
reason,  do  not  care  to  face  an  election.  Taken  altogether,  the 
nominee  members  are  to  form  the  permanent  and  aristocratic 
element  in  the  council. 

But  it  must  be  carefully  noted,  that  while  the  ofGcial 
members  of  the  council  undoubtedly  will  bring  the  executive 

'  %  52.  This  section  u  pncticaUf  >  nproduotion  of  ths  Sd  seotion  of  tiie 
3  ft  4  Yin.  0.  62,  the  Act  under  which  New  Zealand  had  been  oouatitated  a 
■eparate  colony.  *  AnU,  pp.  li-17. 

*  6  ft  7  WiU  IV.  0.  4S,  1  Tie.  0.  42,  1  ft  2  Vie.  c.  GO,  2  ft  3  Tic.  c.  70, 
8  ft  4  Tic  c.  82.  *  8  63  of  B  &  6  Tic  0.  78. 
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iDto  closer  relations  vith  the  representative  body,  the  latter  is 
given  absolutely  no  direct  control  over  the  former.  On  the 
contrary,  the  independence  of  the  executive  is  secured  by  the 
guarantee  of  the  permanent  Civil  List,  which  the  Governor  is  em- 
powered to  draw  without  vote,  and  which  is  sufficient  at  least 
to  maintain  the  barely  necessary  machinery  of  government  with- 
out support  from  the  Council  Similarly  the  legislature  is 
given  no  control  over  the  adminiBtration  of  justice.  The  old 
Executive  Council  and  the  old  Supreme  Court  axe  absolutely 
untouched.  On  the  other  hand,  the  legislature  can,  indirectly, 
to  a  certain  extent  affect  both  the  executive  and  the  judica- 
ture. By  questioning  officials  in  the  Council,  by  demanding 
papers  and  accoimts,  by  refusing  to  vote  increased  grants,  it 
can  seriously  hamper  the  action  of  the  executive  and  the 
judges.  It  is  worth  the  latters'  while  to  keep  on  good  terms 
with  the  Council  Thus  there  is  every  incentive  to  harmony, 
while,  at  the  same  time,  the  possibility  of  discord  is  not 
averted.  But  there  are  sometimes  worse  things  in  an  adminis- 
tration than  discord. 
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CHAPTER  IX 

INAUGCBATIOH   OP   THE   NEW   CONSTITUTION 

The  Act  of  1842  provided  that  it  should  be  proclaimed  by 
the  Govenior  within  six  weeks  after  his  receipt  of  a  copy,  and 
tiiat  it  should  take  effect  within  the  colony  &om  the  day  of 
the  proclamation.  The  Governor  received  a  copy  of  the  statute 
on  the  1st  January  1843,  and  proclaimed  the  Act  on  the  5th.* 
But  much  remained  to  be  done  before  the  scheme  could  be  put 
into  operation,  and  the  Act  itself  obviously  contemplated  delay 
when  it  provided '  that  the  powers  of  the  existing  Council  should 
continue  nntil  the  actual  issue  of  the  writs  for  the  new  body. 

Accordingly,  on  the  24th  January  1843,  the  old  Council 
met,  for  its  laat  session,  to  make  the  necessary  preparations  for 
the  inauguration  of  its  auccesaor,'  On  the  23d  February  the 
governor  gave  his  assent  to  an  Electoral  Act  which  regulated 
the  preliminaries.  On  the  same  day  the  old  Council  adjourned 
sine  die,  and  did  not  again  meet^ 

The  Electoral  Act  (6  Vic.  No.  16,  N.  S.  W.)  divided  the 
colony  of  New  South  Wales  into  eighteen  electoral  districts, 
of  which  one  was  the  District  of  Port  Phillip,*  twelve  were 
county  constituencies  in  New  South  Wales  proper,"  and  five 
town  conBtituencies,^  all,  with  the  exception  of  Melbourne, 
within  New  South  Wales  proper.  There  were  six  single- 
county    constituencies    and    six   groups,   three   single   town- 

■  OoB,  OateiU  (N.  S.  W.)  6th  Jan.  1843.  Th«  iot  had  received  the  royal 
aasant  on  the  SOth  July  1842.  EnglEuid  and  Australia  were  then  *  long  way 
apart.  '  §  E3, 

•  Kola  and  Proeeedinsti'S.S.'W.),  1843,  P-  ll.p  ^  l  i 


*  Do.,  p.  12. 

'81.  "SI-  '82- 
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cousUtaencies  (Sydney,  Melbourne,  and  Pairauiatta)  and  two 
groupa.^  The  District  of  Port  Phillip  was  to  return  five 
members,'  the  county  of  Cumberland  and  the  town  of  Sydney 
two  each,  all  the  other  conatituendes  one  each.'  The  county 
constituencies  eompnaed  only  land  within  the  limits  of  loca- 
tion.* The  towns  having  special  representation  of  their  own 
were  excluded  from  the  county  constituencies.'  The  bound* 
ariea  of  certain  counties  had  already  been  fixed ;  those  of  the 
others  were  to  be  settled,  for  the  purposes  of  the  Act,"  by  pro- 
clamation.'' 

The  Mayors  of  Sydney  and  Melbourne  are  to  be  returning 
officeis  for  their  own  towns,  unless  they  object,^  in  other  cases 
returning  ofBcers  are  to  be  appointed  by  the  Governor  from 
amongst  the  electors." 

There  are  to  be  four  classes  of  polling-places,  with  their 
'  S 2.  'SI. 

*  Ibid,     (Sydnejr  uid  Melbomne  only  by  recital.)  *  Ibid. 

*  Jbid.    The  nealt  of  the  Act  u  to  fcroup  the  coiistitQeiiciea  thu»— 

Dittrid. — Fort  Phillip.     f>  msmbere. 

Cojiniia.  TmcTU. 

Cumberland,  2  PuTainatta,  I 

Northumberland,  1  /  WindBor           \ 

Camden,  I  "  Cumberland  J  Biclimoud         I, 

ArgjU,  1  BoTongbe"    I  CtUQpbelltown  f 

Dorham,  1  I  Liverpool         J 

Bathnrat,  1  <rii„^i,„„i^.i»»j  /Ewt  Maitland  i 

A.d,l™l    P  '""*'  1n™>«1.        / 

Murray     ^ 

King  \l 

Geo^iana  J 

Cook  1, 

Weatmoreland  ) 


Phillip        \  1 
WeUingtoD) 
Oloucester^ 
Macquarie  VI 
Stanley     i 
Hunter  f 
Brieljane  I- 1 

Biigh    J 

*  Note  tbe  limitation.  It  leaves  the  preciM  conetltatioiul  position  of  the 
new  conntiee  aomewhat  doubtful.  '  g  3. 

■  We  ahall  gee  that  one  of  them,  at  &ny  rate,  did  object 

°  §  6 :  The  returning  officer  m<ut  m^e  »  declaration  before  enteritig  upon 
hii  duties  (3  SO). 
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appropriate  officials  to  draw  up  electoral  liata,  and  decide  upon 
s  arising  therefrom,  viz. — 


1.  In  the  towm  of  Sydney  and  Melbourne.— Each  ward  to  be  a 
polling-place,  electoral  rolls  to  be  prepared  by  coUectoTB  ap- 
pointed by  the  Mayor  for  each  ward,  and  kept  by  the  Town 
Clerks,  Revision  Courts  of  aldermen  and  aaBesBois.! 
.  S.  In  the  town  constituencies  of  the  CumberUnd  and  Northumberland 
Boroughs.— Each  horough  to  be  a  polling-place,  electoral  rolls  to 
bo  prepared  by  the  Chief  Constables,  and  Revision  Courts  to  be 
held  in  each  place  of  Petty  Sessions  having  a  clerk  of  the  bench 
by  the  police  magistrates  or  the  senior  resident  magistrate,  with 
the  other  magiatratea  as  asaeesora.*  The  electoral  lists  to  be  sent 
to  and  kept  by  the  returning  officers.^ 

3.  In  other  constituencies.— Each  place  for  holding  Petty  Sesaons, 

where  there  ia  a  clerk  of  the  bench,  to  be  a  polling-place,  electoral 
rolls  and  Beviaion  Courts  as  in  the  last  instance.* 

4.  Where  there  are  any  deficiencies,  not  provided  for  in  the  first  three 

instances,  they  are  to  be  met  by  the  appointment  of  the  Govemor.^ 

We  may  gather  from  these  details  what  an  important  part 
the  recently  created  corporations  of  Sydney  and  Melbourne 
would  play  in  inaugurating  the  new  constitution. 

We  now  come  to  the  process  of  election,  and  it  will  he  well 
perhaps,  for  the  sake  of  clearness,  to  trace  the  steps  of  the  pro- 
cess ia  chronological  order.     They  are  as  follow — 

1.  Tht  iuiM  of  the  writt.  For  the  first  election  this  was  required  to 
be  within  twelve  montha  from  the  proclamation  of  the  Constitu- 
tion StAtute,'  in  subsequent  casea  within  twelve  months  from  the 
dissolution  of  the  last  CouncilJ  The  writs  are  directed  to  the 
various  returning  officers,  they  name  in  each  case  the  occasion  of 
the  election,  the  day  for  nomination  of  candidatea,  and  for  holding 
a  poll  if  necessary,'  and  direct  the  officer  to  "  return  "  the  name  of 
the  person  or  persons  duly  elected.  The  writs  are  issued  by  the 
Governor.' 

2.  Notice  of  the  eUctitm  by  the  ret'uming  o^icer.     This  mnat  be  given 

within  four  daya  after  receipt  by  him  of  the  writ.^" 

3.  Tlu  meeting  for  ntmttnofton.  Held  at  the  chief  polling-place  in  the 
electoral  district,  under  the  presidency  of  the  returning  officer, 
on  the  day  named  in  the  writ.  If  no  more  candidates  are 
nominated  than  there  are  vacancies,  the  returning  officer  declares 
the  candidates  nominated   to   be   duly  elected.       If  more  are 

'  S  7>  8,  13,  14 :  Note  the  intiniate  connection  thus  created  between  the 
municipal  and  parliamentary  elections.  *  %V}.         *  %  19. 

*%1.  •  S§  7  and  17.  •  6  &  9  Vic  c.  76,  g  22. 

»  I  21.  »  6  Vic  No.  IS,  §  20.  •  Ibid. 

">  g  28.  By  S  20  the  day  for  the  election  must  be  fixed  not  less  than  10,  noi 
more  than  80  days  from  the  data  of  the  writ 
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nominated,  the  retoming  ofBcer  calk  for  a  show  of  bands  for  each 
candid&te,  and  declares  the  election  thereupon  "  unless  a  poll  be 
demanded  bj  some  one  of  the  Candidates,'  or  bj  not  Icm  than  six 
electors  on  his  behalf."  If  a  poll  be  duly  demanded,  the  polling 
takes  place  from  9  o'clock  till  4  at  the  various  polling-places  in 
the  district,  on  the  daj  fixed  by  the  writ^ 
4.  The  PdU  By  aigned  voting  papers,  slating  the  place  of  the  voter's 
qualifTing  property,  handed  to  the  returning  officer  by  the  Totec.^ 
If  required  by  two  electors,  the  returning  officer  must  put  any  of 
the  four  following  questions,  or  administer  one  or  both  of  the  two 
following  oaths  to  a  person  claiming  to  vote  : — 
Questions — 

(i\  Identifying  signature  upon  voting  paper. 
(ii)  Identifying    claimant    with    some    person    on    the 

Electoral  Rolls, 
(iii)  Enquiring  whether  claimant  has  voted  before  at  the 

election, 
(iv)  Enquiring  whether  his  property  qualification  described 
on  the  Boll  still  exists. 
Oaths — 

^l\  Affirming  the  answer  to  Question  ii. 
(ii)  Against  bribery.* 
6.  TAe  BetuTTi.  The  deputies  at  the  minor  polling-places  (whera  such 
exist)  seal  up  the  voting  papers  received  by  them  and  deliver  them 
to  the  returning  officer.^  The  latter  examines  the  votes,  and  at 
the  ■place  of  nomination  openly  declares  the  result  of  the  poU.  In 
case  of  an  eqi;ality  the  returning  officer  has  a  casting  vote,  but  no 
officer  or  deputy  may  give  an  ordinary  vote  in  hie  own  polling 
district."  The  returning  officer  then  endorses  the  names  of  the 
successful  candidates  on  the  writ,  and  sends  it  to  the  Governor.^ 
(This  is  the  "  return,")     He  also  forwards,  with  the  writ,  the  voting 

a.  The  comj^tum  of  tUk  to  a  uat.  Before  taking  his  seat  each  newly 
elected  member  is  required  *  to  take  a  rather  stringent  oath  or 
affirmation  of  allegiance  to  the  Crown. 

This  concludes  the  proceedings  at  aa  ordinary  election. 
But  if  the  return  ia  disputed,  it  becomes  necessary  to  decide 
the  dispute.  The  Electoral  Act  contains  a  rather  remarkable 
scheme  for  such  contingencies. 

Within  three  days  of  the  first  meeting  of  the  Council,  the 
Govemoi  is  to  nominate  two  persons,  not  being  members  of  the 
Council,  the  Council  itself  is  to  elect  two  of  its  members,  and 


'  1  "Some  [one]  of  the  Candidates."  *  §  28.  *  S  29. 

*  g  80.  •  8  31-  '  S  82.  '  §  83.  »  8  M. 

*  By  the  6  fe  6  Vic.  c,  Tfl,   §§  S5   and   26.  The  declaration  of  property 
qoalification  is  made  prior  to  the  eleetian  {%  B). 
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the  Chief-Justice  is  to  name  a  barriater  or  advocate  of  five 
years'  standing.'  These  five  persons,  when  convened  by  the 
Governor,'  form  a  court  for  the  trial  of  election  disputes,  the 
Chief-Justice's  nominee  acting  as  pi^esident*  Their  jurisdiction 
extends  to  all  cases  respecting  disputed  returns  brought  before 
them  by  the  Governor,*  but  they  are  bound  by  the  statements 
of  the  electoral  rolls.'  The  parties  bringing  the  complaint, 
who  must  be  either  a  candidate  or  at  least  one-tenth  of  the 
voters  on  the  roll  of  the  district,  present  a  petition  to  the 
Governor,*  who  refers  the  matter  to  the  Electoral  Court,  and 
sends  a  copy  of  the  petition  to  the  Council.^  The  Court,  which 
must  deal  with  the  merits  of  the  case  apart  from  technicalities,^ 
r^ulates  its  own  proceedings,  but  must  pronounce  a  decision 
within  five  sitting  days,  and  such  decision  is  final.*  The  decision 
may  reject  the  candidate  returned,  or  seat  a  candidate  not  re- 
turned, or  may  declare  the  election  void  altogether,  in  which 
case  a  new  writ  is  to  he  issued."  Bribery  proved  (gainst  a 
candidate  disqualifies  him  from  sitting  in  the  Council  till  the 
next  general  election,"  and  the  offences  of  bribery  and  persona- 
tion are  also  made  criminally  punishable.'^ 

This  method  of  deciding  election  disputes  was  a  striking 
improvement  upon  the  corresponding  scheme  then  at  work  in 
England.  When  the  House  of  Commons  in  the  seventeenth 
century  finally  wrested  the  right  of  deciding  election  questions 
from  the  Crown,  they  devolved  its  exercise  upon  committees 
of  the  whole  House  constituted  ad  hoc.  With  the  development 
of  the  party  system,  these  committees  came  to  be  elected  on 
party  lines,  and  the  legal  and  political  views  of  their  members 
generally  coincided  in  the  most  striking  way.  The  defeat  of 
a  ministerial  candidate  on  an  election  question,  however  weak 
his  case,  was  the  signal  for  the  fall  of  his  party  in  the  House. 
Walpole  resigned  the  reins  of  government,  after  having  held 
them  for  thirty  years,  on  the  decision  of  the  House  upon  the 
Chippenham  election  in  1742."     In  the  year  1770  a  statute,'* 

■  8  Vlo.  No.  18  (N.  S.  W.),  8  8fl.  '  S  40.  '  |  38. 
*  8  41.               '  8  44.                                       »  i  48.                     '  §  4r. 

■  g  42.  »  §  43.  "8  48.  w  8  50.  "  gg  62.5*. 

"  The  Chippenham  question  was  in  form  a  dry  point  of  law  (cf.  Hansard,  ]<t 
aeries,  zii.  403).  See  also  Mr.  Bryce's  account  of  a  similar  tendency  in  American 
politic*  in  his  Am^tan  Comm<miBeal(A,  i.  58,  etc. 

M  10  Geo.  III.  c.  16,  amended  by  11  Geo.  III.  c.  42  and  53  Geo.  III.  o.  71. 


ll:„.     M.^iOOglC 


S3  THE  NEW  CONSTITUTION  part  ii 

knovn  83  Grenville's  Act,  provided  that  whenever  an  election 
petition  should  be  presented  a  committee  of  forty-nine  members 
present  in  the  House  should  be  drawn  by  lob,  which  by  alternate 
rejection  of  names  by  either  party  to  the  questioli  should  be 
reduced  to  thirteen,  and  these  thirteen,  together  with  two  other 
members,  chosen  by  petitioners  and  sitting  niembera  respectively, 
should  act  as  a  select  committee  to  decide  the  dispute,  being 
sworn  to  give  judgment  according  to  the  evidence.  This  was 
practically  the  substitution  of  trial  by  special  jury  for  trial  by 
party ;  but  the  reform  was  not  complete,  for  the  party  element 
was  only  reduced,  not  excluded,  and  in  fact  the  scheme  was 
abandoned  after  a  trial  of  about  a  hundred  years.'  The  method 
instituted  by  the  Electoral  Act  of  New  South  Wales  was  greatly 
superior,  for  it  practically  secured  a  majority  of  impartial 
judges,  and  rendered  the  tribunal  independent  of  the  Council, 
while  at  the  same  time  it  gave  the  latter  body  representation 
upon  it  It  would  be  interesting  to  know  to  whom  the  colony 
was  indebted  for  the  new  idea. 

The  Electoral  Bill  having  been  duly  passed,  the  work  of 
carrying  it  out  went  on  rapidly.  On  the  27tb  February  1843 
the  Governor  proclaimed  the  electoral  boundaries  of  the  new 
counties,^  on  the  13th  March  those  of  the  towns.'  On  the 
30th  May  it  was  notified*  that  writs  for  the  election  of  the 
members  of  Council  had  been  issued.  Notices  of  the  elections 
were  given  by  the  various  returning  officers.* 

For  the  five  seats  of  Port  Phillip  District  there  were  six 
candidates,"  necessitating  a  poll.  The  nomination  took  place 
on  the  13th  June,^  and  the  poU  was  held  on  the  20th.*  It 
took  three  days  to  collect  the  papers,  and  the  final  result  was 
declared  on  the  23d.''  Sir  Thomas  Mitchell,  the  Government 
Surveyor,  was  rejected.  The  greatest  publicity  with  regard  to 
It  u  woTCh  noting  that  the  Home  of  Commona  preferred  that  the  matter  ahoDld 
be  regukted  by  statute,  though  a  standiog  order  would  have  been  competent. 

'  By  the  31  k,  S2  Vic.  c  125,  trhicb  gave  the  trial  of  eleatian  petitions  to  a 
rota  (selected  aanually  by  themaelrea]  of  the  judges  of  the  three  commoD-lsn 

>  Gov.  OazMe  (N.  3.  W.),  28th  February  1818. 

s  Jbid.  14th  March,  •  llnd.  30th  M»y. 

»  Ibid.  pp.  738,  771,  etc. 

•  fort  Fkiliip  Patriot,  16th  June.  P<rH  Pkillip  Btraid,  16th  June,  vit,  Dr. 
ThomAou  of  Geelong,  Dr.  Lang  of  Sydney,  Sir  Tbomaa  Mitchell,  Mr.  Ebd«n, 
Mr.  Walker,  Mr.  Nicholson.  '  Ibid. 

9  Pairiot,  26th  June  ;  Herald,  27th  June.  »  Ibid. 
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the  voting  prevailed.  After  the  election  the  newspapers  pub- 
lished a  full  list  of  the  votera,  showing  how  each  had  voted.* 
Objection  was  raised  that  three  of  the  candidates  had  not  been 
present  at  tiie  election  to  declare  their  qualifications.* 

The  Melbourne  election  took  place  on  the  15th  Jtui& 
The  seat  was  contested  by  Mr.  Edward  Curr  and  Mr.  Henry 
Condell,  the  Mayor  of  Melbourne.^  There  was  a  good  deal  of 
disturbance,^  and  special  constables  were  sworn  in.*  Upon  the 
m^ority  of  the  questions  before  the  electorate,  such  as  iuunigra- 
tion  and  separation,  the  candidates  seem  to  have  agreed,  and 
the  necessity  for  some  point  of  doctrinal  difference  was  supplied 
by  the  fact  that  their  religious  persuasions  were  different 
There  was  a  certain  amount  of  rather  poor  ballad-mongering.* 
The  poll  was  held  on  the  1 7th  June,  and  resulted  in  a  majority 
of  34  votes  for  Mr.  Condell^  The  total  poll  was  556.  One 
of  the  most  interesting  episodes  of  the  elections  was  an  agitation 
by  the  squatters  in  favour  of  an  extension  of  the  franchise.* 

Towards  the  end  of  June  the  official  returns  began  to  drop 
in,*  and  appajently  by  the  l7th  July  all  had  been  made."  The 
first  meeting  of  the  Council,  to  be  held  in  the  old  Council 
Chamber  in  Macquarie  Street,  Sydney"  was  fixed  for  ttie  Ist 
Ai^ust'^  On  the  1 8tb  July  the  Governor  announced  the  names 
of  the  nominee  members.  They  consisted  of  the  Commander-in- 
chief,  the  Colonial  Secretary,  the  Colonial  Treasurer,  the  Collector 
of  Customs,  the  Auditor-Greneral,  the  Colonial  Engineer,  and  six 
non-official  members.^^  The  Bishop  of  Australia  (the  see  had 
not  then  been  divided)  was  offered  a  seat  by  the  Home  govern- 
ment ;  but  in  terms  which  showed  that  Lord  Stanley  had  grave 
doabtB  as  to  the  propriety  of  an  acceptance.  The  bishop  took 
the  same  view,  and  declined  the  honour.'* 
'  Herald,  S3d  and  27tli  June. 

*  Patri/it,  22d  Juue.  '  Ibid.  17th  June. 
'  Ilnd.  6th  and  ISth  June  ;  Herald,  20th  Jane. 

'  Ibid.  17th  June. 

■  Ibid,  Stb,  I2tli,  ISth,  I9th  June  ;  Herald,  17th  ud  20tb  June. 

'  Ibid.  19th  Juue  ;  HeraM,  20th  Judo. 

'  AdTertiaement  in  Patriot,  26th  June. 

•  Oov.  OoKto  (N.  S.  W.),  18*3,  pp.  824,  837,  860,  8fl5. 
"  Ibid.  1).  921. 

"  The  Governor  h«d,  however,  Already  uiifgfitXeA,  the  propriet;  of  building 
new  preioisee  {Vota  and  Procetdingi,  1843,  p.  2). 

w  Om.  OtuxiU  (N.  S.  W.),  1843,  p.  863.  "  Ibid.  IBth  July. 

"  See  cotreipondencB  in  Votes  and  Fraxtdingi,  1843,  p.  B37. 
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On  the  1st  August  the  Council  met  for  the  first  time.' 
The  Governor  waa  not  present.'  The  Colonial  Secretary  read  a 
commissioQ  empowering  himself  and  two  others  to  administer 
the  oaths  of  allegiance,  which  were  duly  taken,  the  evidences 
of  title  (the  letters-patent  of  the  nominee  members,  and  the 
returns  to  the  election  writs)  being  produced.'  The  Council  then 
proceeded  to  the  election  of  a  Speaker.  A  contest  between  Mr. 
Alexander  M'Leay  and  Mr.  Edward  Hamilton  resulted  in  the 
election  of  the  former  by  a  majority  of  four  votes.*  On  the 
next  day  the  new  Speaker,  accompanied  by  members  of  the 
Council,  was  formally  presented  to  the  Governor  and  "  not  dis- 
allowed."^ The  Governor  having  announced  his  intention  of 
opening  the  session  in  person,  it  was  resolved  to  prepare  him 
a  suitable  seat  "without  interfering  with  the  seat  of  the 
Speaker."  8 

On  the  3d  August  the  Governor  appeared  and  delivered  a 
speech,  to  which  a  formal  Address  of  thanks  was  voted.  There 
was  no  debate  on  the  Address  itself,  but  the  Council  asserted 
its  dignity  by  striking  out  the  customary  word  "  humble  "  from 
the  motion.  The  Attorney-General  then  produced  a  commission 
appointing  the  two  Government  members  of  the  Electoral  Court, 
and  also  a  letter  from  the  Chief  Justice  naming  the  president. 
The  Council  then  elected  its  two  members,  thus  completing  the 
Court.^  On  the  4th  the  Gazette  announced  the  appointment  of 
the  Speaker  and  gave  him  special  precedence  next  to  the  judges 
of  the  Supreme  Court.*  On  the  5th  the  Governor's  Proclama- 
tion convened  the  Electoral  Court,*  and  on  the  1 0th  the  Colonial 
Secretary  informed  the  Council  that  the  petitions  against  the 
returns  for  the  Cumberland  Boroughs  and  Melbourne  had  been 
referred  to  it.  I  have  not  been  able  to  discover  what  became 
of  these  petitions,  but  apparently  that  against  Mr.  Condell's 
return  failed,  or  was  cured  by  the  third  section  of  the  Imperial 
Act,  7  &  8  Vic.  c.  74,  which  postponed  the  declaration  of 
property  qualification  by  a  candidate  till  after  the  election  of 

'   VoUt  and  Proceedings,  1843,  snb  data. 

'  This  ia  the  yital  point  in  the  new  Council's  potitioii.  It  has  ceased  to  be  a 
mere  adviaing  committee  oE  the  Governor,  and  has  assumed  on  independent  ffoAu. 
The  Govercor'a  visits  are  now  only  matters  of  ceremonj. 

'  VoUi  and  Proceedings,  sab  date.  *  Hid, 

'  Ibid.  ;  this  was  strictly  following  the  words  of  |  23  of  6  &  6  Vic  c.  78. 

"  Ibid.  2d  Augoat  1843.  '  Ibid.  Bd  August  1843. 

0  Oov.  QaxetU  (N.  S.  W.)  of  that  date.  »  Ibid.  8th  Augnst 
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the  Speaker.  At  any  rate  the  Mayor  of  Melbourne  continued 
to  sit  and  vote  until  his  reaignation  in  1844.^  It  was  not 
until  tjie  27th  October  that  the  Council  passed  its  Staadiiig 
Orders,  which  were  duly  approved  by  the  Governor.*  They 
contain  nothing  very  strikiug ;  perhaps  the  two  clauses  most 
interesting  for  our  purpose  are  the  88th,  which  provides 
that  in  all  private  bills  relating  to  Fort  FhUlip,  the  evidence  of 
service  of  notice  required  to  be  given  to  parties  interested  may 
be  taken  before  the  Eesident  Judge,  whose  certificate  is  to  be 
admitted  as  proof,  and  the  94th,  directing  that  every  private 
hill  shall  contain  a  clause  suspending  its  operation  until  it  has 
received  the  royal  assent. 

In  considering  the  machinery  of  the  new  Council  one  cannot 
help  being  struck  with  the  minute  resemblance  which  it  bears, 
in  most  points,  to  the  English  machincTy.  It  was  natural 
perhaps  that  the  English  legislation  should  follow  the  old 
model,  but  the  Colonial  Electoral  Act  and  the  Standing  Orders 
of  the  Council  almost  slavishly  imitate  their  English  precedents. 
The  only  important  difference,  undoubtedly  an  improvement,  is 
in  the  mode  of  settling  election  disputes.  Two  reasons  for  the 
similarities,  apart  from  the  obvious  reasons  of  kinship  and 
political  connection,  may  be  pointed  out 

One  was  the  paucity  of  other  models.  Representative 
government  is  now  such  a  common  thing  that  we  are  apt  to 
forget  how  yoimg  it  is.  In  1842  it  existed  strongly  and  obvi- 
ously in  England  and  America,  strongly  but  obscurely  in  Scandi- 
navia and  Switzerland,  and  only  weakly  and  tentatively  in  other 
European  countries.  It  is  not  easy  even  now  for  an  Englishman 
to  find  out  much  about  the  constitutions  of  Scandinavia.  The 
constitution  of  Switzerland,  renewed  since  1842,  has  only  just 
been  made  readily  accessible  to  English  readers.  America  has 
had,  until  recently,  surprisingly  little  constitutional  influence 
beyond  her  own  borders,  partly,  perhaps,  because  until  recently 
the  literature  on  the  subject  has  not  been  great^  Bat  it  is 
surprising  to  notice  how  America  seemed  to  be  entirely  beyond 
the  horizon  of  1842. 


t,  184i  (1).  p.  B. 

*  Cop7  in  Volea  and  Proeeedmga,  IStS. 

*  Tocqaerille's  great  work  hod,  in  1S42,  only  Tscently  been  published,  and  per- 
haps had  not  reached  Australia. 
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The  other  reason  is  the  extreme  rarity  of  political  invent- 
iveness. This  reason  is  not  always  recognised,  bat  it  exists. 
I  know  of  but  two  short  periods  in  English  history  in  which 
there  has  really  been  an  abundance  of  political  genius.  And 
1842  did  not  fall  within  either  of  them. 
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LOCAL '  GOVEBHMEKT 

CoNTEMPOEAHEOUSLY  with  the  introduction  of  the  new  constitu- 
tion, two  questions  E^tated  the  colony  of  Naw  South  Wales. 
One  was  the  question  of  local  government,  the  other  the 
ever-inipoTtant  Land  Question.     Of  these  in  their  order. 

It  must  never  he  forgotten  that  one  of  the  greatest 
differences  between  the  English  and  any  Australian  constitu- 
tion is  that  the  former  has  been  built  up,  by  a  process  of  integra- 
tion, from  widely-spread  local  institutions,  while  the  latter  has 
evolved  itself  from  a  central  authority.  It  is  not  at  all 
surprising,  therefore,  that  the  English  statesmen  of  1842  should 
have  thought  it  most  important  to  introduce  local  institutions 
into  the  colony.  It  is  equally  natural  that  the  colonists, 
whose  circumstances  and  history  difiered  so  much  from  those 
of  England,  should  regard  the  attempt  with  coolness. 

The  local  government  clauses  of  the  5  &  6  Vic.  c,  76 
project  a  somewhat  thorough  scheme.  They  empower  the 
Grovemor  to  establish  "  districts "  in  any  part  of  the  colony, 
irrespective  of  existii^  local  boundaries,  and  to  create  by 
letters-patent  a  "  District  Council "  for  the  local  govenunent  of 
each,  under  the  following  conditions — 

1.  The  council  to  be  elective  after  the  first  nomination,^  'with  Ei 
membeTBhip  varying  from  nine  to  twenty-one,  according  to  the 
number  of  the  population. 

S.  The  franchise  and  qualification  for  membership  to  be  the  same  as 

'  Heucefomard  the  term  "local"  ivill  be  applied  to  mumcipal  (as  distin> 
gniahed  from  central)  govornment  within  the  colony. 

*  Any  vacancies  not  filled  by  election  irithin  the  proper  time  are  to  be  filled 
by  the  QoTarnor's  appointment.    S  ^B. 
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for  tlie  LegislatiTe   Council,  till   the  colonial   legislature  ahall 
make  other  proviaion. 

3.  No  councillor  is  to  hold  paid  office  under  the  council,  nor  to 
contract  with  it 

4.  The  limit  of  tenure  without  re-election  of  a  seat  in  the  council  \t 
to  be  three  years. 

5.  Each  council  is  to  have  a  warden,  appointed  by  the  Crown, 

6.  A  district  surveyor  and  other  necessary  officers  are  to  be  appointed 

by  the  Council  subject  to  the  approv^  of  the  Governor. 

7.  The  details  of  the  expenditure  of  each  council  are  to  be  laid 
annually  before  the  Governor.^ 

The  diBtrict  councils  are  empowered  to  legislate  for 
several  purposes,  of  which  the  fallowing  are  the  most  im- 
portant 

1.  The  making,  building,  or  repairing  of  roads,^  bridges,  and  public 
buildings. 

2.  The  acquisition  of  property  for  public  purposes. 

3.  The  raising  of  foods  for  the  performance  of  the  duties  of  the 

council,   especially  for  the   maintenance   of    schools,   and    the 
administration  of  justice  and  police. 

Bat  a  by-law  or  order  of  the  council  may  not  impose 
imprisonment,  nor  a  pecimiary  fine  greater  than  ten  poonda,* 
and  every  by-law  must  be  transmitted  to  the  central  authority 
within  fourteen  days  of  its  being  passed,  the  Governor  having 
power  to  veto  it  within  two  months  after  its  receipt,  and 
its  operation  being  held  in  suspense  during  that  time.* 

The  Act  further  provided'  that  one  half  of  the  police 
expenses  of  the  colony  (exclusive  of  the  convict  establishment) 
should  be  paid  by  local  taxation  in  the  districts,  and  the  other 
half  out  of  the  general  revenue,  and  authorises  the  Governor, 
after  apportionment  of  the  levy  by  the  legislature  upon  the 
various  districts,  by  Act  upon  the  estimates,  to  levy  from  the 
respective  district  treasurers  the  amount  payable  by  their 
districts,*  with  power  to  enforce  payment  by  distress 
and  sale  of  the  goods  of  the  treasurer,  the  members  of  the 
council,  or,  failing  these,  the  inhabitants  of  the  district.^ 
But  the  control  of  tiie  police  was  not  given  to  the  local 
authorities,  the  Governor  being  merely  bound  to  expend  the 
sum    raised    in    any   district,  ^ua   a   similar   sum   from    the 

'  g  jl,  *  Tha  main  roads  were  in  the  hamla  of  the  central  government. 

»  i  42.  *  g  44-  '  §  47.  •  B  48.  '  g  49. 
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geneial  revenue  of  the  colony,  for  the  police  of  that  district, 
and  the  council  being  entitled  to  a  credit  for  next  year  of  any 
surplus.' 

This  was  the  Local  GJovemment  scheme  of  1842.  It 
followed,  in  the  main,  the  generally  accepted  principles  of  local 
government,  allowing  great  autonomy  to  a  representative  local 
council,  hut  keeping  a  veto  for  the  central  government  on  its 
policy.  In  one  particular,  however,  it  undoubtedly  violated 
accepted  principles,  namely,  in  the  matter  of  tiie  police.  The 
district  bad  to  raise  police  funds  and  hand  them  over  for 
expenditure  to  another  authority,  the  character  of  this  arrange- 
ment being  but  partially  mitigated  by  the  contributions  from 
the  central  government.  This  arrangement  was  perhaps 
necessary,  but  it  was  sure  to  be  unpopular.  It  will  be 
observed  also  that  the  incorporated  district  differed  from  Uie 
incorporated  town,  such  as  Sydney  or  Melbourne,  in  the 
franchise  qualification,  in  the  nominee  character  of  its  warden, 
and  in  the  greatly  smaller  powers  of  the  council. 

As  a  matter  of  fact,  the  scheme  was  a  complete  failure. 
At  first  there  seemed  to  be  a  foint  disposition  to  welcome  it. 
Petitions  irom  Penrith,^  Murrarundi,"  and  Illawarra,*  asked 
that  the  provisions  of  the  Act  should  be  carried  out.  But 
these  were  soon  overweighted  by  petitions  of  an  opposite 
import  from  Bathurat,*  Dungog,*  Maitland,'  Merton  and  Mus- 
wdlbroob,*  Hartley,'  Raymond  Terrace,^*  and  Jerry's  Plains." 
The  main  grounds  of  objection  to  the  scheme  were  the  narrow- 
ness of  the  franchise  and  the  police  contributiona  On  the 
first  ground  the  squatters  of  Port  Phillip  prayed  that  their 
stock  might  not  be  subject  to  assessment  by  the  district 
councils.'* 

Nevertheless  the  Governor  determined  to  attempt  the 
introduction  of  the  schema  On  the  21st  July  1843  the 
District  Council  of  Maitland  was  established.  Its  charter, 
after  reciting  the  sections  of  the  Act  of  1842,  incorporates 
the  inhabitants  of  the  district  (which  does  not  appear  to  coin- 
cide with  the  county  boundaries),  with  a  warden  and  council 
of  six.     Future   councillors  are  to  be  elected    in  the    same 

>  j  BO.  ■  Votea  and  Proceedings,  184S,  p.  42. 

»  Ibid.  p.  81,  *  Itrid.  p.  213.  •  Ibid.  p.  61. 

•  Ibid.  p.  78.  ^  Ibid.  p.  77  (PeHtion  in  full).        «  Ibid.  p.  61. 

*  Ibid.  p.  127.         ■*  Ibid.  p.  127.  "  Ibid.  p.  149.       "  Ibid.  p.  201. 
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maimer  as  members  of  the  L^slative  CounciL  The  council 
is  b)  meet  quarterly,  and  at  other  times  when  specially 
summoned.  Its  officers  are  to  give  security,  and  their  accounts 
are  to  be  examined  by  the  audit  committee  of  the  council^ 
and  then  to  be  transmitted  to  the  Governor.' 

During  the  month  of  Augnst  charters  followed  one  another 
in  rapid  succession,  all  reproducing  the  terms  of  the  Maitland 
charter,  except  in  point  of  numb^  of  the  council*  On  the 
17th  August  the  districts  of  Bourke  and  Grant  in  Port  Phillip 
received  their  charters,  but  the  districts  thus  created  did  not 
coincide  with  the  previously  existing  counties  similarly  named.' 

The  wave  of  opposition,  however,  soon  rose  strongly.  The 
Governor  endeavoured  to  smooth  the  situation  by  introducing 
a  bill  to  widen  the  municipal  franchise,*  and  by  agreeing  with 
the  L^iislative  Council  to  postpone  the  operation  of  the 
obnoxious  47th  section  for  a  year.^  But  the  measure  was 
not  carried,  and  when  in  the  following  year  the  Governor 
brought  forward  bills  for  the  police  assessment  and  for  the 
reform  of  the  district  councils,  the  former  was  summarily 
rejected,  and  to  the  latter  an  amendment  was  carried,  by  a 
majority  of  two  to  one,  that  "  in  the  opinion  of  this  Council 
the  District  Councils  are  totally  unsiuted  to  the  circumstances 
of  the  Colony."  On  the  9th  August  1844  the  Council  carried 
an  Address  requesting  the  Governor  to  attempt  to  procure  the 
repeal  of  the  Local  Government  clauses  of  the  Act  of  1842, 
and  suggesting  that  the  police  expenses  should  be  defrayed  out 
of  the  general  revenue."  On  the  20th  August  the  Governor 
replied  that  he  would  accept  the  sums  voted,  but  declined  to 
take  any  responsibility  for  this  breach  of  the  constitution.^ 
Apparently  the  assessment  was  never  imposed  on  the  districts,^ 
and  the  whole  scheme  was  allowed  to  lapse.  Occasionally  a 
district  council  published  its  accounts.  Those  of  the  Parra- 
matta  Council  for  the  year  1845  show  that  its  only  income 
was  from  government  grants.^    It  was  the  same  in  1846.'"    And 

1  Qm.  GaxOie,  26tli  Jnly  1S43. 

'  OaitfUM,  1st,  16th,  2Bth  Augnet,  and  6th  Soptember. 

'  Cr.  boandarias  in  Oov.  GaietU,  1843,  p.  1147. 

<  On  the  22d  November  1841      Vota  and  Proettdingi,  1818,  p.  201. 

'  Ibid.  p.  188.  '  Ibid.  1844.  '  Ibid. 

'  Cf.  Mcounta  for  the  year  ISIS,  iu  FoUa  and  Froceedingt,  1840  (1). 

*  Oov.  Oaatttt,  1848,  p.  467.  "■  Ibid.  1847,  p.  448. 
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ia  the  year  1847  the  committee  of  the  Legislative  Council 
appointed  to  inquire  into  the  atate  of  the  rc«d3  and  bridges 
io  the  colony,  after  auggesting  that  the  constitution  probaUy 
contemplated  the  control  of  such  matters  by  the  district 
councila,  added  "  but,  by  a  sort  of  tacit  consent,  as  well  on  the 
part  of  the  District  Councila  them8elve3  aa  of  the  Executive 
government,  they  have  never  for  an  instant  been  in  full  opera- 
tion, although  the  Letters-Patent  establishing  and  defining  their 
several  boundaries  and  jurisdictiona  were  issued  shortly  after 
the  promulgation  of  the  Imperial  Law  which  authorised  their 
existence."  ^  And  the  committee  practically  recommended  the 
withdrawal  of  roads  and  bridges  from  the  district  councils,  by 
the  constitution  of  elective  local  trusts  for  maintenance  and 
repair,  the  expenses  of  the  trunk  routea  being  first  provided  by 
the  general  revenue.' 

This  policy  was  virtually  adopted  for  the  neighbourhood 
of  Sydney  by  liie  11  Vic.  No.  50  (N.  S.  W.),  and  subsequently 
became  the  general  policy  of  Victoria,  and  the  starting-point  of 
local  government  for  the  rural  diatricta.  The  district  councils 
still  dragged  on  a  nominal  existence.  Illawarra  went  through 
the  fonn  of  an  election  in  1849.*  But  in  1848  the  governor 
bad  had  to  fill  up  by  nominatioa  14  councils,  including  those 
of  the  districts  of  Bourke  and  Grant.  And  it  appears  that  the 
new  Roads  Trusta  sometimes  really  swallowed  up  the  older 
councils ;  for  instance,  in  the  case  of  Farramatta,  whose  council 
in  the  year  1849  handed  over  the  whole  of  its  small  income  to 
the  local  Roads  Trust.*  Some  of  the  district  councila  were  in- 
solvent from  the  first.* 

It  is  not  difficidt  to  see  why  the  scheme  was  a  failure.  In 
the  first  place,  it  was  too  ambitious.  It  aimed  to  introduce  a 
full-blown  system  at  a  single  stop,  its  authors  apparently 
forgetting  that  the  art  of  government  requires  gradual  education, 
and  that  there  had  been  no  opportunities  for  such  education  in 
the  rural  districts  of  New  South  Wales,  Secondly,  the  scheme 
was  not  local  enough.  It  was  merely  a  reproduction,  on  a  small 
scale,  of  the  Legislative  Council  at  Sydney,  and  it  excited  no 
special  local  interest,  it  appealed  to  no  particular  local  feeling. 

'   V(at»  and  ProtMUagt,  187*  (2),  p.  813.  *  Ibid.  p.  834. 

■  Ibid.  lS4fi  (I),  p.  2eS.  <  Oov.  Oazdie,  1850,  p.  613. 

>  FoUi  and  Frocadinga  (Victoria),  1S62  (2),  p.  SS2. 
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The  district  councillors  liad  very  little  power ;  in  some  of  the 
most  important  functions  of  local  government  they  would  have 
been  mere  agents  of  the  central  authority. 

Thirdly,  on  the  other  hand,  the  councillors  undertook  a 
serious  liahility.  They  were  liable,  after  the  treasurer,  to 
distress  for  non-payment  of  the  police  assessment,  even  thongh 
their  own  quota  had  been  duly  paid.  A  sparsely  peopled 
district  could  hardly  be  expected  to  spare,  in  addition  to  its 
legislative  members,  sis  other  men  of  sufficient  public  spirit  to 
undertake  an  unpaid  task,  attended  with  considerable  liability, 
and  bringing  very  little  influence.  There  was  no  leisured  class 
in  the  rural  districts,  to  aspire  to  the  duties  of  government, 
which,  in  a  newly-settled  locality,  are  usually  very  heavy. 

But  fourthly,  there  was  perhaps  a  deeper  reason  than  these 
for  the  failure  of  the  plan.  Before  a  community  can  success* 
fully  work  a  scheme  of  self-government,  it  must  possess  a  social 
unity  and  a  sense  of  common  interest.  This  was  the  secret  of 
the  vitality  of  the  Teutonic  village -settlement,  from  which 
sprang  the  English  system  of  local  government  The  Teutonic 
settlers  were  bands  of  kinsfolk,  knit  tt^ether  also  by  a  sense 
of  a  common  danger,  and  a  common  desire  to  ward  off  that 
danger.'  They  were  occupied  chiefly  with  agriculture,  a  pursuit 
which  demands  steadiness  of  residence  and  permits  of  co-opera- 
tion. The  country  districts  of  New  South  Wales  were  ranged 
over,  rather  than  settled,  by  individuals  having  little  sense  of 
fellowship  with  their  neighbours,  fearing  very  little  the  dangers 
which  did  sometimes  threaten  them,  and  engaged  mainly  in 
pursuits  which  encouraged  wandering  habits  and  wide  separa- 
tion. 

The  history  of  the  district  councils  is  a  striking  example 
of  the  truth  that  an  unsuitable  institution  cannot  he  forced 
upon  a  community,  or,  as  it  is  frequently  put,  that  institutions 
must  grow,  not  be  made.  Gradually,  as  the  country  became 
more  settled,  the  need  of  local  government  was  felt,  first  in 
one  particular,  and  then  in  another,  and,  in  the  end,  the  process 
came  easily  enough. 

'  The  same  qoalities,  religion  being  Bubstitnt«d  for  kindled,  were  the  secrets 
of  the  enccess  of  the  New  England  townships  of  the  United  States. 
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CHAPTER  XI 

TEE   LAND   QUEBTIOK 

No  subject  was  more  copiously  discussed,  nor  more  fiercely 
f^tated,  during  the  second  period  of  the  constitution  than  the 
Land  Queation.  At  first  sight  it  seema  hopeless  for  one  who 
has  not  passed  through  the  agitation,  nor  taken  part  in  the 
discussion,  to  grapple  with  the  intricacies  of  the  subject.  The 
mere  physical  difficulties  of  space  cause  endless  confusion. 
For  instance,  during  the  time  which  must  elapse  between  the 
despatch  of  a  memorial  or  report  from  the  colony,  and  the 
receipt  of  the  reply  of  the  Home  government,  we  find  that 
the  whole  question  has  changed  front,  and  that  the  aspect  of  it 
which  caused  so  much  excitement  when  the  memorial  was 
drawn  up,  has  ceased  to  be  of  interest  when  the  answer  arrives, 
while  a  new  aspect  is  then  being  vigorously  canvassed,  and  is 
giving  birth  to  its  own  mass  of  documents. 

Still  it  is  possible  that  an  impartial  and  disinterested 
observer,  though  he  views  the  agitation  from  a  distance,  may 
obtain  as  clear  a  judgment  of  the  real  facts  of  the  case  as  the 
keen  partisan  who  has  lived  through  it,  and  knows  all  its 
details,  so  to  speak,  unconsciously.  The  latter  may  know  all 
the  details,  but  he  may  not  have  grouped  them  witli  strict 
proportionate  accuracy.  Sometimes  the  stranger  in  the  dis- 
tance, looking  through  his  telescope,  can  juc^e  the  respective 
heights  of  the  buildings  in  a  town  better  than  the  dtizen  who 
daOy  walks  its  streets. 

Our  first  attempt  must  be  to  sketch  a  plan.  We  shall 
never  understand  the  Land  Question  if  we  attempt  to  master 
it  all  at  OQca  There  were  three  distinct  (though  sometimes 
converging)  elements  in  the  land  agitation  of  the  period.     They 
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may  be  defined  as  the  Sale  question,  die  Squatting  question, 
and  the  Quit-Eent  questioa  We  must  deal  with  these  separ- 
ately, though  cross-references  will  sometimes  be  uecessaiy. 


A.  SALE. 

Almost  contemporaneously  with  the  new  constitution, 
there  came  into  force  the  first  of  a  long  series  of  Acts  dealing 
with  the  sale  of  land  in  the  Australian  colonies.  This  was  the 
Crown  Land  Sales  Act  of  1842,  the  5  &  6  Vic  c.  36.  It 
was  passed  with  the  object  of  securing  an  uniforni  system 
throughout  Australasia,  and  included  in  its  provisions,  not  only 
New  South  Wales,  but  also  Van  Diemen'a  Land,  South 
Australia,  Western  Australia,  and  New  Zealand.'  It  laid 
down  the  fundamental  proposition  that  there  should  be  no 
disposal  of  Crown  land  otherwise  than  by  sale  at  public  auction 
of  surveyed  blocks  not  exceeding  one  square  mile,'  except  in 
the  following  c 


1.  Lands  required  for  public  purpoMs.* 

S.  L&nda  granted  to  military  and  naval  settlera.^ 

3.  Lands  occupied  under  annual  licence  for  depasturing  or  timber- 
cutting.* 

4.  "  Country  "  lots  put  up  for  sale  and  not  sold,'     (The  private  sale, 

however,  must  not  be  for  less  than  the  h^hest  bidding  or  the 
upaet  price  at  the  auction.) 

5.  Unsurveyed  blocks  comprising  20,000  acres  or  more."  (But  these 
are  not  to  be  sold  at  less  than  the  lowest  upset  price  of  lands  in 
the  colony.) 

The  sales  by  auction  are  to  take  place  quarterly,  upon  due 
notice,  and  the  lands  sold  are  to  be  ranked  in  three  classes  of 
"  Town  Lots,"  "  Suburban  Lots,"  and  "  Country  Lots."  The  first 
of  these  will  include  all  lands  within  the  boundaries  of  existing 
or  contemplated  towns.  The  second  all  lands  within  a  distance 
of  five  miles  from  any  boundary  of  a  town,  unless  the  Governor 
should  see  fit  to  exempt  in  any  particular  instance.  The  third 
comprises  all  other  Crown  lands.'  The  lowest  upset  price  at 
which  any  land  may  be  offered  is  to  be  £1  an  acre,^  and  this 
sum  may  be  increased  at  any  time  by  the  Governor,  subject  to 
the  approval  of  the  Home  government,*  but  no  reduction  can 

16  4  6  Vic.  c.  38,  g  22.  '  SS  2,  «■  »  S  S. 

*  S17-  '  §12.  ■  §16.  '8  7.  MS.  *  88. 
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be  made  at  any  time  except  by  the  Home  government'  The 
Govemot  may  also  at  any  auction  raise  the  prices  of  "  special " 
lots  in  the  thiid  class,  or  of  any  lands  in  the  other  classes, 
provided  that  they  aje  for  the  first  time  offered  for  sale,  and 
that  the  special  lots  do  not  exceed,  in  the  "  Country  "  class, 
one-tenth  of  the  whole  offered  in  the  class,  and  these  raised 
prices  may  be  reduced  at  any  time  by  the  Governor  to  the 
statutory  minimum.*  At  private  sales  the  price  is  always  to 
be  paid  in  ready  money,  and  at  auction  sales  there  must  be  a 
deposit  of  at  least  one-tenth,  with  a  contract  to  pay  the  balance 
within  a  month."  Purchasers  are  entitled  to  pay  money  in 
the  United  Kingdom  and  obtain  certificates  of  the  fact  from  the 
commissioners  for  the  sale  of  Crown  lands  and  emigration,  which 
certificates  must  be  accepted  as  cash  by  the  colonial  govern- 
ment.* The  revenue  from  the  sale  of  Crown  lands  (after  pay- 
ment of  expenses)  is  to  be  devoted  to  the  public  service  of  the 
colony  furnishing  it,  one-half  to  be  expended  in  assisting 
emigration  from  the  United  Kingdom  to  that  colony,  in  manner 
directed  by  the  Treasury,  subject  to  the  regulations  of  the  Privy 
Council*  The  Governor  of  any  colony  is  empowered  by 
proclamation  (subject  to  disallowance)  to  divide  it  into  any 
number  of  parts  not  exceeding  four,  each  part  to  be  deemed  a 
distinct  colony  for  the  purposes  of  the  Act,  except  that  no 
corresponding  division  of  immigrants  is  to  be  necessary." 

The  moment  that  the  provisions  of  the  Act  became  known 
in  the  colony,  there  arose  a  strong  protest  against  the  policy 
of  fixing  the  minimum  price  at  £1  an  acre.  Even  in  the 
short  session  of  the  old  Council  which  was  held  to  inaugurate 
the  new  constitution,  a  petition  was  presented,  which  described 
the  measure  as  unjust  and  injurious,^  and  when  the  new 
Council  met,  further  petitions  came  in.*  The  new  Council, 
at  once,  on  the  15th  August  1843,'  appointed  a  committee  to 
inquire  into  the  provisions  of  the  Act  regulating  the  price  of 
land,  and  on  the  5th  December  1843  the  report  of  the  com- 
mittee ^^  was  presented.  It  strongly  deprecated  the  raising  of  the 
minimum  price  to  £1  an  acre,  as  tending  to  deter  purchasers, 
both  for  agricnltural  and  pastoral  purposes,  because  neither 

"  8 10.         »  8 11-         '  §  18.  •  §  ifi-  '1 19.         ■  8  1*- 

'  Vt^its  atid  Procecdm^,  1643  (1),  p.  13. 
•  Hid.  {2),  pp.  77,  1S5.  '  Ibid.  p.  Bl.  "  Ibid.  p.  786. 
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pursuit  would  yield  a  profit  on  the  purchase  money.  It  woald 
therefore  atrengthen  the  already  existing  tendency  towards 
squatting,  which  the  report  regarded  as  injurious  to  the 
permanent  interests  of  the  community.  Being  unable  to  buy 
land,  immigrants  would  be  forced  into  a  roving  life  beyond  the 
limits  of  location,  and  industry  and  revenue  would  alike  suffer. 
The  report  founded  its  conclusions  on  this  head  upon  the 
fact,  that  whereas  during  a  period  of  nine  years  under  the  five- 
shilling  minimum  (1831-1839)  the  Crown  revenue  from  land 
sales  had  avers^ed  nearly  £60,000,  on  the  increase  to  twelve 
BhiUings  it  immediately  fell  to  £12,000,  while  the  prospects 
from  the  few  months  at  £1  threatened  to  reduce  it  to  about 
one-third  of  that  sum. 

But  the  report  goes  on  further  to  condemn  the  system  by 
which  the  land  revenue  is  employed  to  bring  labour  into  the 
colony.  This  system  was,  of  course,  the  pet  theory  of  Mr. 
Wakefield,  and  was  accepted  in  England  at  that  time  almost 
as  gospel  But  the  committee  point  out  that,  to  work  land 
profitably,  both  labour  and  capital  are  required,  and  that  a 
system  which  sends  capital  out  to  bring  labour  in  is  unsound. 
They  add  that  the  great  land  sales  of  the  past  years  have  been 
chieSy  made  to  the  colonists  themselves,  the  latter  having  in 
many  cases  borrowed  the  purchase  money  from  English  capital- 
ists. The  net  result  has  been  that  the  capital  which  has  been 
brought  in  by  borrowing  has  been  sent  out  again  for  labour, 
leaving  the  liability  on  the  colony.  But  it  is  expressly  noticed 
that  this  latter  ailment  does  not  apply  to  Fort  Phillip. 

The  remedy  proposed  by  the  report  is  to  induce  immigrants 
to  come  at  their  own  expense,  and  then  to  allow  them  a  re- 
mission on  the  purchase  of  land  equal  to  the  amount  of  their 
passage  money.  In  this  way  it  was  hoped  that  a  superior  class 
of  immigrants,  who  would  not  be  eligible  for  assisted  passages, 
would  be  induced  to  come,  possibly  even  in  associated  groups, 
which  "  would  form,  in  fact,  colonies  within  the  colony." 

But,  in  any  case,  the  committee  insist  that  the  unifonn 
price  of  £1  an  acre  is  too  high,  even  according  to  the  Wakefield 
system.  "  That  price  would  bring  immigrants  to  the  coimtry 
at  the  rate  of  sixteen  to  the  square  mile,"'  and  it  is  pointed  out 

'  This  reckone  the  cost  of  each  imiuigmitit  £20.     (It  will  be  remembered  thkt 
only  hoXf  the  land  reTsnne  wu  deToted  to  immigtatioii. ) 
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that,  in  pastoial  pursuits  at  least,  the  land  will  not  support  a 
t^rentieth  of  that  number.  The  report,  therefore,  recommends 
that  there  shall  be  a  division  of  the  waste  lands  into  classes, 
according  to  their  value,  a  proportionate  minimum  price  beii^ 
set  on  each.     The  actual  recommendations  are — 

1.  The  aandy  and  rocky  Bcruba.     Miaimiua  price  6d.  an  acre. 

2.  The  common  pasture  lands.     Minimum  price  Sa.  6d.  an  acre. 

3.  The  rich  pasture  landB.     Minimum  price  Ga.  an  acre. 

4.  The  alluvial  banks  of  rivers  having  \ 

access  to  the  markets,  and  the  rich    V  Mioimum  price  £,\  an  acre, 
brush  lands  along  the  coast.  J 

It  is  worth  whUe  to  bear  in  mind  the  purport  of  this 
report,  for  it  first  embodies  in  definite  terms  the  economic  views 
which  have  played  such  an  important  part  in  the  history  of 
Australia.  The  weaknesses  of  some  of  them  are  very  obvious, 
but  there  is  no  doubt  that  the  recommendation  with  regard  to 
the  unmigranta  was  admirably  conceived.  If  it  could  have 
been  carried  out,  it  would  both  have  checked  the  influence 
of  inferior  immigrants  and  held  the  hands  of  the  great 
capitalists.  Unfortunately  it  is  just  the  class  of  immigrants 
aimed  at  which  is  most  difficult  to  get.  To  the  rich  capitalist 
a  remission  of  passage-money  is  too  small  an  inducement  to  be 
of  much  avail  To  the  penniless  labourer  it  is  a  mere  mockery. 
While  the  person  to  whom  it  would  be  a  real  boon,  the  small 
tradesman  or  mechanic,  with  a  hundred  pounds  or  so  of  spare 
capital,  is  just  the  man  whom  it  is  most  difQcult  to  move.  He 
has  not  enough  means  to  speculate,  he  has  too  much  to  be 
reckless.  To  spend  the  savings  of  years  in  passage-money  seems 
to  him  to  be  a  reckless  throwing  away  of  the  hard  earnings  of 
his  labour.  Had  the  scheme  been  carried  into  effect,  the  patience 
of  Australians  anxious  for  the  speedy  development  of  their 
country  would  have  been  sorely  tried. 

The  report  was,  however,  adopted,^  and  resolutions  founded 
upon  its  conclusions  passed  by  the  Council  and  embodied  in 
the  form  of  an  Address  to  the  Governor,  with  a  request  that 
they,  together  with  copies  of  the  report  and  evidence,  should 
be   forwarded   to   the   Home   government.*     But,   before   any 

'  ViAtt  ofod  Proceedinga,  1343,  iL  231.  Three  goyemment  officials  concurred 
ID  the  adoption. 

*  Ibid.  2S1,  241.  It  will  be  observed,  however,  that  the  resolutions  did  not 
repeat  the  view  of  the  committee  that  the  emplojmeut  of  the  Land  revenue  for 
purposes  of  immlgtaldon  was  "a  fatal  wrong." 
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reply  could  be  received,  the  Council,  in  the  following  year,' 
appointed  a  second  committee  to  inquire  into  all  grievances 
connected  with  the  lands  of  the  territory,  and  to  report, 
distinguishing  between  those  which  could  be  redressed  in  the 
colony  and  those  which  could  not.  On  the  20th  August 
1844  the  report  was  laid  before  the  Council'  So  ^  as  the 
sale  price  of  land  is  concerned,  the  report  confirms  the  views  of 
its  predecessor,  emphasising  its  conclusions  by  recent  evidence, 
and  pointing  out  that  in  almost  every  other  British  colony, 
Canada,  Ceylon,  the  Cape,  land  could  be  obtained  by  immigrants 
on  far  easier  terms  than  in  Australia,  while  the  national 
deterrents  from  emigration  to  Australia  were  in  some  respects 
greater  than  anywhere  else.^  The  report  recommends  the  total 
and  immediate  repeal  of  the  6  &  6  Vic  c  36,  and  also  of  so 
much  of  the  Constitution  Statute  as  reserves  the  land  revenue 
from  the  control  of  the  colonial  legislature.^  This  last  re- 
commendation, to  which  it  will  he  necessary  hereafter  to  recur, 
and  which  was  supported  by  a  long  prSds  of  historical  evidence, 
perhaps  reveals,  more  clearly  than  anything  else,  the  ultimate 
hopes  of  the  Council.  But  these  hopes  were  not  realised  for 
another  decade. 

The  report  was  taken  into  consideration  on  the  13th 
September,^  and,  after  some  debate,  was  adopted,^  by  the  vote  of 
the  elective  members,  the  ministeriahste  of  course  voting 
against  it.  A  long  series  of  resolutions  dealing  with  the 
recommendations  of  the  report  was  passed,  and,  accompanied 
by  petitions  to  Her  Majesty  and  both  Houses  of  Parliament,'' 
embodied  in  an  Address  to  the  Gtovemor.'  Meanwhile,  a 
disclaimer  of  the  more  extreme  language  of  the  report,  signed 
by  2 1 0  "  Members  of  Council,  Magistrates,  Barristers,  Clergy, 
Landholders,  Bankers,  Merchants,  Traders,  and  other  Inhabitants 
of  New  South  Wales,"  ■  was  presented  to  the  Governor  and 
duly  acknowledged  by  him  and  the  Home  govemment.'° 

On  the  5th  August  1845  the  answer  of  the  Home  govern- 
ment to  the  Address  of  1843  was  laid  before  the  Council  by 

■  On  the  80th  May,  VoUs  and  Proceedings,  18*4,  i.  p.  ^9. 
'  Ibid.  p.  136.  '  Ibid.  vol.  it  p.  125.  *  Ibid.  p.  1S9. 

'  Ibid.  to!.  L  p.  211.  '  Ibid.  p.  216. 

'  Ibid.  vol.  ii.  p.  121.  "  Ibid.  p.  122. 

'  Volume  of  AuatraliBn  PaperB,  ISIJ-ISGO  (Helboorna  Public  Ubnrj). 

"  Ibid.  pp.  8,  i. 
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the  Governor.^  It  appears  that  in  forwarding  the  address  and 
report  to  the  Secretwy  of  State  for  the  Colonies,  Sir  George 
Gipps  had  stated  at  length  his  views  on  the  subject  He 
pointed  out  that  the  action  of  the  Government,  in  raising  the 
minimum  price  to  £1  an  acre,  did  not  commit  the  Government 
to  the  view,  aaaumed  by  the  report,  that  all  the  land  In  the 
colony  was  worth  £1  an  acre,  but  merely  to  the  view  that  it 
would  be  better  for  the  present  not  to  sell  land  of  less  value ; 
that  whereas  the  report  professed  to  deprecate  the  step  as 
prohibitive  of  the  occupation  of  land,  the  real  feeling  of  its 
authors  was  that  it  prohibited  the  sale  of  land.  Upon  this 
latter  point  the  Governor  says  plainly,  "  A  high  minimum  price 
acts  as  an  inhibition  on  the  sale  of  land  which  is  not  worth 
improving ;  and  lauds  which  are  destined  to  remain  for  ages 
in  an  unimproved  state  are,  in  my  opinion,  better  in  the  hands 
of  Government  than  in  the  hands  of  private  individuals.  I  am 
not  at  all  prepared  to  admit  that  a  tract  of  unimproved 
country,  say  any  tract  of  t«n  thousand  or  twenty  thousand 
acres  of  unimproved  land,  yields,  at  the  present  moment,  more 
profit  to  the  community,  in  the  hands  of  an  individual,  than 
the  same  tract  of  lands  would  in  the  hands  of  the  Government ; 
I  rather  believe  the  contrary  to  be  the  lact" 

The  Governor  also  points  out  that  the  existing  system  does 
not  prohibit  occupation  of  the  Crown  lands,  because  of  the  pei> 
mitted  squatting  practice,  nor  really  the  sale  of  land  in  reason- 
able quantities,  for  there  is  still  much  private  land  in  the 
market  And  then  he  goes  on  to  hint  pretty  plainly  that 
what  the  Council  wishes  is  a  return  to  the  old  land  boom 
which  lasted  from  1835  to  1841,  when  enormous  quantities  of 
land  were  forced  on  the  colonial  market,  bought  with  borrowed 
money,  and  then  driven  up  to  fancy  prices  in  the  English 
market  by  judicious  advertisement  The  Governor  attributes 
the  existing  commercial  depression  of  the  colony  to  the  reaction 
from  that  period  of  speculation.  But  he  frankly  admits  that 
the  report  speaks  the  sentiments  of  a  vast  majority  of  peisons 
of  all  classes  in  the  colony.* 

The  Secretary  of  State  took  the  opinion  of  the  Colonial 
Laud  and  Emigration  Commissioners,  and  they,  in  an  elaborate 
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report,  confirmed  the  views  of  Sir  George  Gippa,  further  point- 
ing out  that  the  remission  system  recommended  by  the  Conncil 
was  practically  unworkable  without  a  return  to  \h%  old  and 
condemned  practice  of  free  grants,  and  that  the  conclusions  of 
the  Council  upon  the  relationship  of  labour  and  capital  were 
refuted  by  the  fact  that  the  demand  for  labour  in  Uie  colony 
was  as  great  as  ever.' 

Fortified  by  the  opinions  of  Sir  George  Gipps  and  the 
Emigration  Commissioners,  Lord  Stanley  sent  back  a  decided 
refusal  of  the  requests  contained  in  the  address.  The  request 
for  a  transfer  of  the  Land  Fund  contained  in  the  report  he 
barely  alluded  to,  preferring  to  treat  it  as  a  "  demonstration." 
But  he  pointed  to  the  enormous  material  progress  made  by  the 
colony  since  the  introduction  of  the  sale  system,  as  conclusive 
proof  that  it  had  not  failed,  and  he  expressed  Ms  determination 
to  adhere  to  it.  One  thing,  however,  the  Government  would 
do ;  to  remove  all  just  cause  of  complaint,  they  would  enable 
the  squatter  to  purchase  sufficient  land  for  a  homestead,  and 
thereby  render  the  land  beyond  the  boundaries  available  not 
merely  for  pastoral  occupation  but  for  permanent  residence.^ 

Whatever  may  be  the  opinion  as  to  the  wisdom  of  the 
policy  pursued  by  the  Home  government  on  this  occasion, 
there  can  be  no  doubt  that  it  was  actuated  by  the  best 
motives  and  the  most  careful  consideration.  The  Government 
declined  to  allow  the  colonists  of  New  South  Wales  to  treat  its 
vast  area  as  their  private  purse,  it  claimed  a  share  in  the  land 
for  all  the  subjects  of  the  empire,  and  especially  for  the  over- 
crowded populations  of  English  cities.  But  it  also  asserted, 
and  with  obvious  justice,  that  in  supplying  the  colonists  with 
labour  at  a  low  rate,  it  was  giving  them  the  one  thing  needful 
to  their  real  prosperity.  It  is  clear  that  the  old  days  of 
indifference  to  colonial  affairs  were  now  over. 

On  the  20th  May  1846  the  Governor  laid  before  the 
Council  two  despatches  from  Lord  Stanley  on  the  subject  of 
Crown  lands.^  The  first  dealt  mainly  with  the  question  of 
squattii^  and  therefore  falls  to  be  considered  under  another 
head.     It   is,   however,  worthy   of  notice   that   the   despatch 

'  Eaport  in  VoUt  and  Pmxedin^  1845,  p.  338, 

*  Deapatah  printed  in  fata  avd  Froaedingi,  1815,  p.  342, 

•  Votes  and  Pr(Ke€di«g$,  1846,  toL  i.  p.  13. 
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approves  of  a  measure  receatly  introduced  into  the  House  of 
Commons  with  the  object  (amongst  other  things)  of  declaring 
the  Crown's  right  to  grant  land,  reserving  the  minerals  or  a 
royalty  thereon.*  This  was  the  beginnii^  of  a  subject  which 
was  afterwards  to  prove  very  important.  The  second  despatch 
was  in  reply  to  the  resolutions  of  17th  September  1844," 
and  is  also  concerned  almost  entirely  with  the  squatting 
question.'  On  the  2d  June*  the  Council  addressed  the 
OovemoF  for  a  return  of  all  correspondence  between  the 
executive  and  the  Surveyor -General,  since  the  date  of  the 
last  returns,  relative  to  the  alteration  in  the  upset  price  of 
land.'  On  the  10th  September  this  correspondence  was  laid 
before  the  Council  and  proved  to  be  very  short,  showing 
merely  that  the  Governor  had  adopted  the  advice  of  a  sub- 
ordinate with  regard  to  the  size  and  minimum  price  of 
suburban  allotments.'  On  the  25th,  on  the  motion  of  Mr. 
Robert  Lowe,  die  Council  adopted  a  series  of  resolutions  con- 
demning the  raising  of  the  minimum  price,  and  affirming  the 
principle  that  the  minimum  upset  price  of  land  ought  to  be 
reduced  to  a  sum  not  exceeding  its  valueJ  It  is  noticeable, 
however,  that  Mr.  D>we  had  only  a  bare  majority  oa  this 
occasion. 

Still  the  matter  was  not  allowed  to  drop.  On  the  23d 
July  1847  a  committee  of  the  Council  was  appointed  to 
inquire  into,  and  report  upon,  what  ought  to  be  the  Tninimiim 
"upset  price  or  prices  of  land  in  the  various  counties  and 
districts  of  New  South  Wales."'  On  the  13th  August  the 
Council  addressed  the  Governor  for  a  return  of  "  all  Acts  and 
Regulations  of  the  Government — Home  as  well  as  Colonial — 
affecting  Crown  lands,  either  as  regards  their  sale  or  occupa- 
tion, since  the  abolition  of  free  grants  in  1831."'  In  answer 
to  this  address  the  Council  received  (on  the  9th  Septeitiber)  & 
most  valuable  return,  in  which  many  documents  affecting  the 
question,  which  can  scarcely  be  seen  elsewhere,  are  set  out  at 
length.'"     On  the  24th  September  the  answer  of  the  Secretary 

'  VoUt  and  Proeeedinja,  184S,  vol.  i.  p.  G9  (copy  of  bill  eucloted). 

*  AnU,  p.  S8.  *  Votes  and  Froaaliii^a,  1816,  voL  i.  p.  SB. 

•  Ibid.  p.  34.  •  Ibid. 

'  Ibid,  vol,  ii.  p.  248.  '  Ibid.  p.  46. 

"  Totes  and  Pnxeedingf,  18*7,  voL  i  p.  128.  ■  IHd.  p.  161. 

"  Ibid,  p.  S3S. 
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of  State  to  the  resolutions  of  1846 '  was  laid  before  the 
CounciL'  The  answer  merely  adhered  to  the  former  position.' 
On  the  28th  the  report  of  the  new  committee  was  presented.* 
It  is  extremely  lengthy,  and  in  its  general  features  can  best 
be  described  as  one  prolonged  grumbla  It  fails  to  meet  the 
main  ailment  of  Sir  George  Gipps  and  the  Home  government, 
and  is  valuable  only  for  one  sc^estion,  and  for  tie  evidence 
which  it  affords  of  Uie  appearance  of  a  feeling  on  two  distinct 
points,  one  of  which  proved  afterwards  of  some  consequence. 
The  committee  point  out  that  the  high  selling  price  of  land, 
combined  with  the  greater  security  recently  given  to  the 
squatters,  will  tend  to  make  the  squatting  interests  so  per- 
manent and  powerful  as  to  be  a  source  of  danger  to  the  com- 
munity. No  one  being  anxious  to  buy  the  squatting  lands  at 
£1  an  acre,  the  squatters  will  remain  undisturbed  until  they 
acquire  a  moral,  if  not  a  legal  title  to  their  lands,  by  pre- 
scription. The  jealousy  of  the  great  squatters,  now  beginning 
to  manifest  itself,  is  clearly  indicated  by  the  report,  which  also 
betrays  some  ill-feeling  a^nst  South  Australia  as  the  model 
colony,  to  gratify  whose  doctrinaire  founders  the  price  of  land  in 
New  South  Wales  must  be  maintained  at  a  prohibitive  price.* 

After  this  report,  upon  which  no  decided  action  seems  to 
have  been  taken,  there  was  apparently  a  luU  in  the  storm, 
broken  only  by  the  presentation  of  occasional  petitions.^  The 
report  was  duly  sent  home,  and  on  the  22d  May  1849  the 
answer  of  the  Secretary  of  State  arrived,'  Earl  Grey  stands 
by  his  former  position,  maintaining  that  the  experience  of 
Canada  and  Western  Australia,  where  unrestricted  land  aliena- 
tion has  been  allowed,  proves  clearly  the  superiority  of  the 
restrictive  system,  pointing  out  that  the  reduction  in  the 
amount  of  the  Crown  land  sales  in  later  years  has  only  been 
natural  and  perhaps  desirable,  as  private  individuals  take  the 
place  of  the  Government  in  the  land  market,  and  hinting  that 

>  Aide,  p.  101.  '   Votes  and  Prtxecdings,  1847,  voL  i.  p,  216. 

•  Copy  in  iiiid.  p.  607.  *  Ihid.  p.  218. 

'  Eeport  on  Vaiea  and  Proacdinga,  1347,  vol.  ii.  p.  BIS.  (It  was  suggested 
that  a  reduction  of  the  minimum  upset  price  in  N.  S.  Wales  would  liavs  drawn 
awaj  immigration  from  Soutli  Australia.) 

■  E.g.  29th  Sept  18^7,  Liverpool,  Vota  and  Procudinga,  1S47,  voL  i.  p.  731. 
Z5th  April  1S48,  Queanbej^,         ,,  ,,  1848,  p.  SSC. 

24th  Nov.  1848,  Yase,  Volume  of  Australian  Papers,  1S44-1850. 
'  VbtcB  and  Proaediiigs,  1849,  vol.  i.  p.  19. 
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the  assertion  of  the  report,  to  the  effect  that  the  raising  of  the 
price  has  almost  annihilated  land  speculation,  is  a  matter  for 
congratulation  rather  than  regret.'  Accompanying  Earl  Grey's 
despatch  is  a  long  letter  from  the  Emigration  Commissioners, 
who  repudiate  very  warmly  the  suggestion  that  the  policy  of 
the  5  &  6  Vic  c.  36  was  inflaenced  by  the  South  Australian 
Commissioners  (whose  commission  was  cancelled  before  the 
Act  was  passed),  and  who  answer  in  detail,  in  much  the  old 
strain,  the  various  allegations  of  the  committee.  The  objection 
that  the  combined  policy  of  the  Sale  and  Squatting  Acts 
enconrages  dispersion  and  tends  to  confirm  a  squatting  into  an 
owning  tide,  they  meet  by  pointing  out  that  these  evils  existed 
before  the  new  policy  came  into  force,  will  be  checked  by  the 
powers  reserved  to  the  Crown,  and  are  even  now  made  a  source 
of  revenue.* 

Meanwhile  a  new  and  interesting  phase  of  the  Land  Ques- 
tion had  appeared.  On  the  29th  March  1848  there  had  been 
issued  a  new  set  of  Land  Eegulations,*  made  in  pursuance  of 
an  order  of  the  Privy  Council  of  the  9th  March  1847,*  which, 
though  primarily  dealing  with  the  squatting  question,  were 
also  concerned  with  the  purchasers  and  grantees  of  Crown 
lands.  They  provided  that  the  holders  of  purchased  lands 
within  the  settled  districts  should  be  entitled  to  pasture  their 
stock,  ft«e  of  charge,  on  any  vacant  Crown  lands  immediately 
contiguous  to  their  respective  properties,  but  without  the  power 
of  erecting  any  building  or  enclosure,  or  of  clearing  or  culti- 
vating any  portion."  But  the  permission  was  to  carry  no  exclu- 
sive right,  merely  a  right  of  commonage  with  other  persons, 
and  was  to  give  way  at  once  before  any  more  permanent  purpose 
for  which  the  lands  might  be  required.' 

Moreover,  the  holders  in  fee-simple  of  any  land  within  the 
settled  districts  are  to  be  allowed  to  obtain  leases  of  adjacent 
vacant  Crown  lands,  to  the  extent  of  their  own  holding,  but 
not  less  than  640  acres,  at  a  fixed  price  of  ten  shillings  per 
section  of  640  acres.^  If  there  are  two  or  more  claimants 
they  must  agree  among  themselves  or  (where  there  are  only 

'  Copy  of  despatch  in  Vata  and  Fracudinga,  1819,  vol.  L  p.  181. 

*  Ibid.  p.  483.  *  Oov,  OaieUe,  ISIS,  SSth  Horcb. 

*  Cap7  in  Gov.  OtadU,  1847,  p.  1071.     The  order  itself  was  founded  on  the 
Act  9  410  Vic  0.  10*,  of  which  mors  anon. 

*  BegnUtioiu,  9  2.  *  Ibid.  §  3.  '  Ibid.  S  IS. 
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two  rivals)  submit  to  an  arbitration,  or  the  leases  will  be  put 
up  to  auction  in  the  same  way  as  those  to  which  there  is  no 
pre-emptive  claim.*  These  Eegulations  do  not  specify  the 
length  or  terms  of  such  pre-emptive  leases,  but,  by  inference,' 
we  may  assume  that  they  were  annual,  for  pastoral  purposes 
only,  and  carried  no  right  to  claim  compensation  for  improvB- 
ments.  Holders  of  granted  lauds  on  which  the  quit-rente 
have  been  redeemed  are  to  be  deemed  purchasers  for  purposes 
of  the  Eegulations ;  where  the  quit-rents  are  not  redeemed, 
they  stand  on  the  footing  of  grantees — i.e.  are  not  entitled  to 
free  commonage,  but  have  a  pre-emptive  right  to  leases  to  the 
extent  of  their  granted  lands.' 

It  will  be  observed  that  these  Begulations,  whilst  pro- 
viding a  commonage  pasture  for  the  small  landholders,  do 
not  make  any  provision  for  a  several  or  separate  pasturage  for 
any  one  whose  holding  is  less  than  640  acres.  The  claims  of 
these  persons,  however,  received  attention  later  in  the  year, 
when  the  Government  and  the  Surveyor-General  between 
them  devised  a  plan  by  which  each  smaEer  portion  sold  *  was 
surrounded  by  a  belt  of  reserve,  bounded  by  section  lines  or 
streams,  described  as  "  a  sort  of  commonage,"  but  really 
arranged  as  small  severalties.* 

Once  more  the  whole  question  was  considered  by  a 
committee  of  the  Council,  appointed  on  the  12th  Jane  1849." 
Mr.  £obert  Lowe  was  again  chairman.  On  the  3d  October' 
another  lengthy  report  was  brought  up,  which,  after  combat- 
ing at  great  length  and  with  much  acrimony  the  various 
arguments  of  the  Home  government,  finally  agreed  with  all 
those  arguments  in  principle,  but  differed  from  them  in  the 
matter  of  application.  The  contention  of  the  committee  now 
is  that  the  suggested  price  of  five  shillings  an  acre  will  do  all 
that  the  existing  price  of  £1  is  supposed  and  desired  to  do, 
while  it  will  allow  a  moderate  sale  of  land,  and  put  a  stop  to 

>  8  IB.  »  3  *.  '8  21. 

*  The  question  was  rendered  important  by  the  practice  then  recently  iatto- 
duced  of  lelling  "Special  Country  Lots"  of  twenty  to  thirty  acres  to  Bmall 
fBcmeTe. 

'  Vidt  letter  to  Sarreyor-Geaeral,  Vota  and  Proceeding!,  ISIS,  Tol.  L  p.  81S. 
See  reference  to  this  pUn  in  BeguUtions  of  £lBt  November  ISIS,  Oou,  Oaaette, 
21th  November  1S4S. 

•  Fotfs  and  Proceedings,  16i9,  vol  i.  p.  67.  '  Ibid.  p.  S88, 
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the  encroachments  of  squatters.  "  Thaa  the  colonists  are  at 
issue  with  the  Home  government,  not  on  a  question  of 
political  OF  economical  science,  but  on  the  exchangeable  value 
of  a  commodity  regulated  by  local  circumstances,  of  which 
the  most  ordinary  intelligence  on  the  spot  must  necessarily 
be  a  better  judge  than  the  most  enlightened  statesman  in 
Europe.' 

The  contention  of  the  committee  being  thus  stated  in  a 
nutshell,  we  can  test  its  validity  in  a  very  simple  way.  The 
committee  argue  that  the  price  of  £1  an  acre  is  not  merely 
restrictive,  but  prohibitory,  and  that  five  shillings  is  the  fair 
value.^  Turning  to  the  figures  quoted  in  the  report  itself,  we 
find  the  following  facts — 

1.  That  iJie  raimng  of  the  miuiniuin  price  from  five  shillings  to 
twelve  Bhilliugs  in  1839  uppareDtly  reduced  the  sales  from 
460,000  acres  (1636)  to  264,000  (1639),  but  that  the  Bales  in 
1840  roee  again  to  fiS7,000  acrea. 
S.  That  the  introduction  of  a  jixed  price  of  £.\  an  acre  at  Port 
Phillip  in  1841  was  foUowed  by  a  fall  to  117,000  acres  in  the 
same  jear.  But  it  is  necessary  to  observe  that,  while  the  sales  in 
Port  Phillip,  where  alone  the  change  worked,  fell  from  83,000 
acres  (1840)  to  49,000  (1841),  or  a  decrease  of  about  41  per  cent, 
in  the  Sydney  district,  v}heTe  then  inu  no  change  at  alt,  they  fell 
from  444,000  acres  (1840)  to  66,000  (1S41),  or  a  decrease  of 
about  600  per  cent.  Evidently  the  change  was  dae  to  something 
else  than  the  alteration  of  price.^ 

3.  That  in  spite  of  the  restoration  of  the  twelve  shillings  miniinum  in 

Port  Phillip  in  1642,  the  total  land  sales  of  the  colony  fell  again 
from  117,000  acres  (1841)  to  44,456  acres  in  1842. 

4.  That  on  Uie  general  raising  of  the  mininium  price  to  £l  an  acre, 

in  1643,  the  sales  fell  again  to  11,000  acres  in  that  year,  and  to 
7000  in  1844.     But  this  was  the  lowest  point.     In  spite  of  the 
maintenance  of  the  high  price,  the  sales  rose  in  164&  to  18,000 
acres,  to  27,000  in  1846,  and  to  62,000  in  1847,  when  the 
protests  of  the  Council  were  loudest     They  had,  however,  fatlen 
again  to  47,000  acres  in  1848.* 
It  seems  quite  safe  to  draw  two  inferences  from  these 
facts :  firsts  that  other  causes  than  the  amount  of  the  minimum 
price  had  a  great  effect  on  the  quantity  of  land  sold ;  second, 
that  the  fixing  of  the  minimum  price  at  £1  an  acre  did  not  pro- 
hibit the  sale  of  Grown  land. 

'  VnUtand  Froutdingt,  1S19,  vol  ii  p.  6S3.  >  IbH.  p.  C62. 

*  The  nscessary  informstion  as  to  the  Port  Phillip  figures  is  taken  bum  the 
tablet  in  the  ViOOTitm  Ttar  Book,  18S7-S8. 

*  See  •nminaiy  in  ViiUi  and  Procetdingi,  1849,  toL  ij.  p.  640. 
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Kevertheless  the  report  was  duly  sent  home,  only  once 
more  to  receive  an  emphatic  refusal  from  the  Secretary  of 
State,  founded  upon  another  confirming  opinion  of  the  Emi- 
gration Commisaioners.^ 

B.  SQUAT  Tim. 

We  turn  now  to  consider  the  second  division  of  the  land 
question — the  subject  of  squatting. 

On  the  13th  September  1843  Port  Phillip  District  was 
subdivided  into  four  squatting  districts  for  the  purposes  of 
the  Squatting  Act,*  these  four  replacing  the  old  pair  proclaimed 
on  the  1st  July  1840.'  The  four  districts  were  named  re- 
spectively the  Gippa  Land,  Murray,  Western  Port,  and 
Portland  Bay  districts.  The  two  new  districts,  Murray  and 
Gipps  Land,  were  mainly  carved  out  of  the  old  Western  Port 
district  of  1840,  so  that  it  would  appear  that  squatting  was 
then  being  pushed  in  northern  and  easterly  directions.  But 
on  the  9th  November  1846  the  fifth  district  of  Wimmera  was 
added  in  the  north-west.*  Perhaps  a  safer  estimate  of  the 
increase  of  squatting  pursuits  may  be  obtained  from  a  Eetum 
presented  to  the  Council  in  pursuance  of  an  Address  dated  the 
3d  October  1843.*  The  Eetum  shows  that  the  receipts  from 
fees  paid  to  the  Commissioners  of  Crown  lands  in  the  Port 
Phillip  District  rose  from  £10  :  3  :  6  in  1839  to  £40  :  16  :  6 
in  1840.  to  £139  :  128.  in  1841,  and  to  £190  in  1842." 

But  proportionally  large  as  the  increase  had  been,  it  was 
clear  that  the  actual  amounts  received  were  ridiculously  small. 
No  returns  as  to  the  extent  and  stock  of  the  squatting  stations 
in  Port  Phillip  at  this  date  are  to  hand,  but  in  New  South 
Wales  proper  nearly  700  stations  in  the  year  1840  paid  just 
£60  for  license  fees,  while  the  800  of  1841  only  yield»l  a 
third  of  that  sum.^  As  the  total  acreage  in  the  stations  of 
1841  included  9000  acres  under  actual  cultivation,  it  was 

'  Tolnme  of  Anstralim  p«peT8,  1844-1860. 

'  Vie.  No.  7  (N.  3.  W.)  »  Oae.  QaiflU  at  that  dstfl  (N.  S.  W.) 

•  Got.  AuEUe,  1848,  p.  1401.  '  FbteJ  and  Froteedings,  1848,  p.  111. 

*  Ibid.  1848,  p.  403. 

'  Ibid.  p.  404.  Later  aUtutiisa  sliow  that  in  the  Mum;  diatriot  in  1844  <ma 
sqostter  held  610,000  acr«B  aiider  one  £10  license,  anotlier  96,000,  two  others 
77,000  titck.  In  the  Gipps  Land  district  tha  runs  were  imaller,  the  laigeat  being 
54,000  acrea.  Bnt  the  rmallat  holding  under  one  license  was  1300  tern.  {CL 
VoU»  and  Proeeedingi,  1844,  vol.  i.  pp.  672,  673.) 
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clear  that  the  squatteis  were  getting  agricultural  land  at  about 
fivepence  an  acre  rent,  without  reference  to  the  vast  pastoral 
tracts  occupied  by  them,  which  were,  however,  covered  by  the 
stock  tax.  It  should  be  observed  that  the  proceeds  both  of 
the  licence  fees  and  the  stock  tax  went  into  tlie  general 
revenua 

It  seems  to  have  been  the  practice,  under  the  existing 
squatting  Regulations,  to  grant  a  £10  licence  which  enabled 
a  licensee  to  occupy  any  number  of  runs  without  other 
permission.'  To  remedy  this  abuse,  new  Regulations  were 
issued  on  the  2d  April  1844  which  required  that  a  separate 
licence  should  be  taken  out  for  each  station,  that  no  station 
should  exceed  in  area  twenty-five  square  miles,  unless  the 
Crown  Land  Oommissionei  should  certify  that  the  stock  carried 
upon  it  required  more,  and  that  blocks  of  land  seven  miles 
apart  should  be  considered  separate  stations.^ 

But  the  matter  evidently  required  further  treatment  On 
the  one  hand  it  was  necessary  to  protect  the  public,  whose 
land  would  be  diminished  by  any  permanent  interest  given  to 
the  squatters ;  on  the  other,  it  was  most  desirable  that  the 
squatters  should  be  encouraged  to  improve  and  civilise  some- 
what smaller  tracts  of  country  instead  of  roaming  over  vast 
areas. 

Accordingly,  on  the  13th  May  1844,'  the  Governor  an- 
nounced that  be  had  sent  home,  in  the  "General  Hewitt," 
certain  recommendations  to  Her  Majesty's  Government  on  the 
subject.     His  principal  suggestions  were  as  follow — 

1.  To  allow  a  squatter,  after  five  gears'  occupation,  to  purchase  ibe 

fee-simple  of  not  more  than  320  acres  of  his  run  at  a  minimum 
price  of  £\  an  acre,  subject,  however,  to  a  deduction  for  improve- 
menta  effected.* 

2.  To  guarantee  such  a  purchaser  undieturbed  possession  of  his  run 

for  a  further  term  of  eight  years,  upon  renewal  of  the  annual  ;ElO 
licence. 

3.  To  allow  at  the  end  of  such  eight  jears  a  further  purchase  of  3S0 

>  CC  coirespondGncs  in  VoUa  and  Proceedings,  1844,  toL  i.  pp.  946-674. 

>  Oot.  OoietU,  1844,  2d  Apri]. 

*  Sydney  Maming  SeraJd,  IStli  Uay  1844,  and  Voles  and  Proeteding$,  1S44, 
rol.  ii.  p.  142.     The  ship  sailed  on  the  Sd  ApriL 

*  The  land  was  to  be  put  ap  te  auction  at  £1  reserve,  plut  the  rains  of  the 
imprarements,  which  was  to  be  credited  to  the  squatter. 
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acres  on  aimilai  terma,  with  a  furthet  goaiaDl««  for  eight  years, 

4.  If,  however,  the  squatter  is  outbid  at  auction,  the  purchaser  of  the 
homestead,  whoever  he  may  be,  is  to  have  the  leat  of  the  run. 

The  policy  of  the  recommendations  is  not  very  clear.  If 
it  were  to  discourage  monopolists  and  encourage  settlers  with 
moderate  capital,  it  is  obvious  that  the  provision  for  sale  by 
auction  would  singularly  defeat  the  Governor's  object  This 
provision  would  also  deprive  squatters  of  the  security  which 
the  recommendations  apparently  intended  to  give  them,  by 
making  it  uncertain  for  any  man  whether  he  would  not  be 
tamed  out  of  his  run  at  the  end  of  eight  years,  with  his  remote 
320  acres  of  purchased  land,  valuable  only  as  an  adjunct  to 
his  run,  left  worthless  on  his  hands. 

It  is  not  a  surprise,  therefore,  to  find  that  both  these 
recommendations,  and  the  preceding  Regulations  of  the  2d 
April  1844,^  were  exceedingly  unpopular.  Nineteen  petitions, 
comprising  6500  signatures,  are  said  to  have  been  presented 
against  them,*  Meetings  to  denounce  them  were  held  through- 
out the  colony,'  including  one  at  Melbourne,  where  it  was 
determined  to  form  a  society  of  stockholders  for  the  protection 
of  pastoral  interests,  to  be  called  the  "  Pastoral  Society  of 
Australia  Felix."*  Written  opinions,  many  of  them  extremely 
long,  were  sent  to  the  Land  Committee  of  the  Council  then 
sitting,  from  all  parts  of  the  colony,  by  well-known  settlers. 
Moat  of  these  opinions  are  decidedly  unfavourable  to  the  new 
policy  but  not  all,  A  notably  brief  and  emphatic  communica- 
tion from  Mr.  S.  G.  Henty  of  Portland  *  approves  of  all  the 
new  Begulations  except  that  which  provides  that  stations  seven 
miles  apart  shall  be  deemed  separate. 

The  report  of  the  committee  of  1844^  also  emphatically 
condemned  the  new  regulations  as  "not  only  oppressive  in 
their  details,  but  absolutely  impracticable  in  their  original  con- 
ception." ^  But  the  main  objection  of  the  committee  seems  to 
have  been  of  a  legal  rather  than  an  economic  character.  They 
strive  earnestly  to  show  that  the  ^Regulations  are  idtra  vires, 

'  Anu,  p.  107. 

'  VoUi  and  Frottedittga,  1844,  vol.  ii.  p.  HI.  See  tho  petitionB  in  full,  ibid. 

pp.  1-10.  '  Ibid.  p.  3S1  ei  seq. 

•  Ibid,  p  367.  •  Ibid.  p.  348. 

*  Ibid.  18*4,  vol.  ii.  p.  126.  '  Ibid.  p.  129. 
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"  Either,"  they  say  in  effect,  "  the  Squatting  Act  ^  waa  invalid 
as  a  fraud  upon  the  Imperial  Statute,  1  Vic.  c  2,  by  which 
the  territorial  revenue  of  the  Crown  was  given  up  to  the  Con- 
solidated Fund  in  return  for  a  Civil  List,  or  the  K^ulations  are 
unconstitutional  as  attempting  to  raise  taxation  without  parlia- 
mentary grant.  The  stock  tax  is  provided  for  by  the  Squatting 
Act,  but  the  alteration  in  the  eystem  of  licences  is  a  new 
taxation." 

The  answer  to  this  contention,  which  is  supported  by  a 
good  deal  of  rather  unsound  constitutional  learning,  is  simply 
this :  that  the  licence  fees  were  not  imposed  under  the  Squatting 
Act,  which  merely  alludes  to  and  recognises  the  right  of  the 
Crown  to  grant  licences,  and  expressly  saves  the  rights  of  the 
Crown  in  all  respects.^  The  licence  fees  were  not  taxation, 
but  rent  Though  they  were  paid  into  the  colonial  exchequer, 
they  really  belonged  to  the  Land  Fund,  which  was  then  part 
of  the  Consolidated  Fund  of  the  empire,  though  by  the  English 
parliament  allotted  to  particular  purposes.  The  only  authority 
entitled  to  cconplain  of  the  Governor's  action  in  the  matter  was 
the  English  parliament' 

In  the  year  1846  came  the  despatch  of  Lord  Stanley,* 
enclosing  the  draft  of  a  bill  proposed  by  Mr.  Hope,  and 
stating  the  views  of  the  Home  government  upon  the  subject 
The  objects  of  this  policy  are  stated  by  Lord  Stanley  to  he  the 
rendering  available  of  the  waste  lands  of  the  colony  for  pastoral 
purposes,  with  a  due  regard  to  the  ulterior  interests  of  the 
community.  These  objects  it  is  proposed  to  effect  by  authoris- 
ing the  Governor  to  grant  either  annual  occupation  licences  or 
leases  for  not  more  than  seven  years,  which  leases  are  to  be 
granted  without  competition  to  persons  who  have  been  in  occu- 
pation of  their  runs  for  five  years,  but  in  other  cases  after 
bidding  at  auction.  Occupation  under  licence  is  not  to  give 
any  right  as  against  the  Cro^AH,  but  lessees  will  of  course  be 
unremovable  during  the  existence  of  their  terms.*     The  bill 

'  2  Vic.  No.  27  (N.  3.  W.)  '  M  2  md  2a. 

*  Tsmporary  arrangeniGnta  vere  m&dc  by  Regulations  of  the  lOth  JdI;  1846 
{Qov.  OaxeUe,  11th  July  1845). 

*  Copy  in  V.  and  P.,  184fl,  vol.  i.  pp.  58-65. 

»  SS  I  and  7  of  bill  in  VoUs  and  Frocccdingi,  1846,  vol.  L  pp.  82  and  63.  The 
first  section  aleo  providea  that  the  reveruou  may  not  be  sold  by  the  Crown  with- 
out the  coQient  of  the  eiiBting  leuee. 
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contemplates  the  granting  of  licences  without  fee,  but  licensees  on 
such  tenns  are  to  pay  an  annual  agistment  charge  not  exceeding 
one  penny  for  each  sheep,  or  threepence  for  each  horse  or  head 
of  cattle,  to  be  fixed  by  Order  in  Council,  or  by  the  GJovemor 
and  his  Executive  Council'  Moreover,  the  Governor  is  to  have 
poweT  to  reserve  all  the  minerals  in  any  grant  or  lease,  or  a 
royalty  for  the  working  thereof.*  It  is  expressly  provided  that 
all  proceeds  from  licence  fees,  agistments,  rents,  and  royalties 
shall  form  part  of  the  Land  Fund,  in  the  same  manner  as  sale 
proceeds  under  the  5  &  6  Vic.  c.  36.* 

Meanwhile  the  Regulations  of  1844  had  created  a  feeling 
of  discontent  which  was  about  to  break  out  into  open  flame. 
The  exbting  Squatting  Act  (2  Vic.  No,  27)  had  been  only 
temporary,  and  had  been  renewed  with  amendments  in  1841 
by  the  5  Vic  No.  1.  This  renewal  was  about  to  expire  on 
the  30th  June  1846.  A  strong  party  in  the  Council  had 
made  up  its  mind  to  prevent  its  re-enactment,  and  the  Governor, 
warned  of  the  approaching  storm,  had  been  obliged  to  instruct 
the  Crown  Land  Commissioners  *  to  iuform  the  men  of  the 
Border  Police  that  it  was  quite  uncertain  whether  the  Govern- 
ment would  have  the  funds  to  continue  their  services  after  the 
30th  June.  The  anticipated  result  happened.  When  the 
Colonial  Secretary  moved  *  the  first  reading  of  the  renewing  bill, 
his  motion  was  defeated,  after  a  narrow  division,  by  an  amend- 
ment which  substituted  for  it  an  Address  to  the  Governor.^  The 
Address  declined,  on  the  legal  grounds  stated  in  the  report,* 
to  renew  the  Squatting  Acts,  but  offered  on  the  part  of  the 
Council  to  co-operate  in  oi^anising  a  police  for  tiie  squatting 
districts,  on  the  understanding  that  the  police  was  not  used  for 
collecting  Crown  revenue.  The  Address,  when  presented,  came 
very  near  producing  a  passage  of  arms  between  the  Governor 
and  the  Council,  but  the  danger  was  happily  averted.* 

Still  the  great  difficulty  remained.  Was  the  Border  Police 
to  be  disbanded  ? 

Before  the  close  of  the  first  session  of  1846  the  Governor 
made  a  suggestion.     Owing  to  the  increased  productiveness  of 

'6  6-  *  1 2.  » fi  8. 

•  Sea  circular  letter  of  3d  April  ISii  in  ViMi  and  Proeetdings,  1B48,  »ol.  L 
p.  247.  *  On  the  3d  Jane  1846,  ibid.  p.  87. 

*  Vota  and  Proceedings,  1S48,  vol.  L  p.  39.  '  Anit,  p.  109. 
'  Votea  and  Prnxtdiiigt,  1846,  vol.  i.  p.  48. 
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the  stock  tax  during  the  preceding  two  or  three  years  tliere 
was  a  considerable  surplus,  about  £17,000,  irom  Uie  funds 
devoted  to  the  maintenance  of  the  Border  Police.  This  sum 
the  CtoTemor  proposed,  with  the  concurrence  of  the  Council,  to 
expend  in  continuing  the  force,  at  least  for  a  short  time.  But 
there  was  another  difgculty.  Of  this  £17,000  about  £14,000 
came  from  the  squatting  districts  of  Port  Phillip  alone,  and 
the  Cktvemor  did  not  think  it  right  in  these  circumstances  to 
use  the  whole  as  a  general  fund  for  the  colony.  He  proposed, 
therefore,  to  expend  the  £14,000  on  the  four  squatting  districts 
of  Port  PhQUp.' 

Time  and  reflection,  however,  brought  wisdom.  On  the 
12th  June  the  Council  adjourned  for  six  weeks,  in  no  very 
placid  state  of  mind.^  The  Governor  had  not  ventured  to  in- 
clude the  Border  Police  in  his  regular  estimates  for  the  year 
1847.*  When  the  Council  met  tor  the  second  session,  on  the 
8th  September,*  (Governor  Gipps  had  been  succeeded  by  Sir 
Chatles  Fitz  Koy,  and  all  was  politeness  and  amiability.  The 
new  Governor  promptly  presented  additional  estimates,  which 
included  the  large  sum  of  £22,300  for  the  expenses  of  Uie 
Border  Police,  but  proposed  to  chaige  the  strict  expenses  of  the 
Commissioners  (amounting  to  £5000  odd)  upon  the  Crown 
revennes.'^  How  much  can  be  won  by  a  little  suavity  !  The 
estimate  went  through  without  a  shade  of  alteration.' 

But  the  long-expected  statute  did  not  arrive,  and  the  new 
Governor  had  to  make  such  temporary  provision  as  he  could  for 
the  squatting  question.  By  Eegulations  of  30th  June  1846' 
the  temporary  rules  of  Sir  George  Gipps  were  adopted  for 
another  year,  before  the  expiring  of  which  it  was  anticipated 
that  Mr.  Hope's  measure  would  have  become  law.  On  the 
26th  June  1847®  the  Legislative  Coimcil  received  the  long- 
looked-for  statute,  tc^ther  with  the  draft  of  a  proposed  Order 
in  Council  to  he  made  under  it.  The  Act  in  question  is  the 
9  &  10  Vic.  c  104,  which  is  very  much  simpler  than  Mr. 

'  Vole*  and  Procadings,  1846,  vol.  L  p.  165. 

°  Ibid.  p.  57.  There  were  omena  of  discontent  ather  than  the  Sqoattdng 
qneetion.  Mr.  Lowe  had  carried  a  rosolatLon  to  address  Her  VLa^tstj  in  farour 
of  a  Tefomi  in  the  colonial  department,  ibid.  p.  S5. 

■  Of  28tb  Ha;  1846,  Ond.  p.  1S&.  <  Ihid.  toL  ii.  p.  1. 

•  Bnd.  pp.  189,  208,  204. 

*  Ibid.  p.  09,  Besolution  29.  '  Cop;  iu  O.  O.,  3d  July  1848. 
'  VoU3  and  Frocetdingi,  1847,  vol  i.  p.  40. 
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Hope's  bill  of  the  previous  year.^  It  leaves  the  question  of 
minerals  untouched,  and  merely  authorises  the  Crown  to  grant 
leases  of  or  licences  to  occupy  any  of  its  waste  land  in  Australia 
for  any  period  not  exceeding  fourteen  years,  and  to  reserve  any 
rent  or  other  return  therefrom,  the  pecuniary  proceeds  of  such 
reservation  to  go  to  the  Land  Fund  provided  by  the  5  &  6 
Vic.  c.  36.*  All  minor  points  are  to  be  provided  for  by  Order 
in  Council,  except  that  no  such  Order  may  authorise  the  sale  of 
lands  otherwise  than  under  the  Act  of  1842,  except  in  the 
single  case  of  sale  to  occupants  under  pre-emptive  right,  and 
even  then  the  sale  is  not  to  be  for  less  than  the  regular 
minimum  price.^ 

The  draft  of  the  proposed  Order  accompanying  the  Act  is 
very  important,  but  as  its  provisions  were  almost  exactly 
repeated  in  the  actual  Order  of  next  year,  it  will  be  more 
convenient  to  notice  the  differences  in  our  analysis  of  the 
latter  document  Of  course  the  draft  of  1846  only  acted  as 
an  indicator. 

On  the  13th  August  1847*  Mr.  Lowe  carried  an  address 
to  the  Qovemor  for  a  return  of  licensed  stations  beyond  the 
settled  districts,  and  on  the  4th  April  1848  the  return  was 
laid  before  the  Council^  An  additional  statement  was  supplied 
on  the  9th  May,"  and  from  these  documents  we  gather  that 
there  were  in  the  Port  Phillip  squatting  districts,^  in  the 
year  ending  30th  June  1848,  901  licensed  stations,  with 
a  total  area  of  30,000  square  miles,  and  a  total  stock  of 
upwards  of  3,000,000  head.  These  stations  were  in  the  hands 
of  822  persons,  so  that  the  a^;regation  of  runs  was  not 
serious.  On  the  other  hand,  the  tendency  to  form  very  large 
runs  was  obvious.  Of  the  total  number  of  901  more  than 
two-thirds  contained  upwards  of  10,000  acres  each,  more  than 
one-third  upwards  of  20,000,  and  more  than  one-fourth 
upwards  of  30,000.  Gippsland  was  altogether  the  thinnest 
cUstrict,  both  in  the  number  and  acreage  of  her  stations.     The 

^  Aide,  p.  109. 

*  §g  land  2.     The  Act  (3 11)  exempted  New  Zealand  from  the  operation  of  the 
G  k  6  Vic  c.  36.     Van  Diemen's  Land  hod  been  exempted  b;  8  k  9  Vic.  c  95. 

•  I  fl.  *  Votes  and  Proceedingt,  1847,  voL  L  p.  161. 
»  Ibid.  1848,  p.  376.  •  Ibid.  p.  377, 

'  It  should  he  remembered  that  there  were  now  Are  distriota,  Wimmeitt  having 
been  added  in  1846. 
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new  district  of  Wimmera  was  forging  rapidly  ahead,  having  a 
greater  acref^e  occupied  than  Murray,  or  even  the  old  district 
of  Western  Port.  After  this  came  the  expected  Order  in 
CounciL  It  is  dated  9th  March  1 847,^  and  begins  by  providing 
that,  for  the  purposes  of  the  Order,  all  the  lands  in  New  South 
Wales  shall  be  deemed  to  be  divided  into  three  districts,  of 
"  Settled,"  "  Intermediate,"  and  "  Unsettled." 
The  "  Settled  "  districts  are  to  include — 

1.  The  nimeteen  counties  of  New  South  Wales  proper,  and  the  reputed 

countiea  of  Macquarie  aad  Stanley. 

2.  The  lands  within  a  radiuB  of  26  miles  of  Melbourne,  IC  of  Oeelong, 

and  10  of  each  of  eight  other  towns,  of  which  the  only  one  in  the 
district  of  Port  Phillip  ia  Portland. 

3.  All  lands  within  3  milea  of  the  sea. 

4  All  lands  within  S  miles  of  either  bank  of  the  Glenelg,  Clarence, 
or  Richmond  rivers,  below  points  to  be  fixed,  within  certain 
limits,  by  the  Qovernor. 

The  "  Intermediate  "  districts  are  to  include — 

1.  All  other  lauds  in  the  counties  of  Bourke,  Qrtuit,  and  Normanby 

in  Port  Phillip,  and  Auckland  in  Sydney  district. 
S.  All  other  lands  in  the  (squatting)  district  of  Qipps  I^tnd. 
3.  The  couutiee  formed  or  intendai  to  be  formed  between  Auckland 

and  St  Vincent,  and  all  other  counties  proclaimed  before  31et 

December  1848. 

The  "  ITnaettled  "  districts  are  to  include — 
All  the  other  lands  of  the  colony. 

The  order  is,  of  course,  mainly  concerned  with  the  third 
class  of  lands,  in  the  "  Unsettled "  districts,  which  now  must 
be  taken  to  replace  the  old  "  lands  beyond  the  boundaries  of 
location."  We  will  deal,  therefore,  with  these  provisions  first, 
end  put  them  in  the  form  of  rules. 

I.  The  Governor  may  let  runs  for  fourteen  years  for  pastoral  pur- 
poses only  (except  that  the  tenant  may  grow  crops  for  Lis  own 
use)  at  a  rent  to  be  calculated  on  the  estimated  sheep-carrying 
capacity  of  his  run,  at  .£S :  10s.  per  annum  for  each  thousand 
sheep,  with  a  minimum  capacity  of  four  thousand. 

S.  The  right  of  the  Governor  ta  enter  upon  the  run  for  public  por- 
poaes  is  reserved. 

3.  The  carrying  capacity  of  the  run  is  to  be  estimated  by  the  Crown 
Commissioner,  and  a  valuer  appointed  by  the  applicant,  with 
power  to  name  an  umpire. 

>  a.  Q.  1874,  p.  ion. 
I 
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4.  The  rent  is  to  be  entirely  independeut  of  any  stock-tax  imposed 
by  the  colonial  legielalure. 

5.  During  the  lease  term  the  fee-simple  of  the  nin  ie  to  be  iinflale- 
able  except  to  the  occupant,  to  whom  the  Qovemor  may  sell  not 
lees  than  160  acres  (selected  in  mode  prescribed)  at  not  leas  than 
^1  an  acre.  But  the  OoVemor  may  leserve  from  such  sale 
any  lands  which  he  deems  to  be  required  for  public  purposes, 
and  may  fa.  a  higher  price  on  any  that  he  deems  specially 
valuable. 

6.  Notwithstanding  the  existence  of  a  lease,  the  Gorernor  may  giant 
or  sell  any  of  the  lands  of  Che  run  for  any  purpose  of  public 
utility,  or  for  mining ;  and  if  a  railway  is  laid  thiongh  or  neor  a 
run,  the  lands  on  both  sides  tvithia  a  distance  of  2  miles  may  be 
sold  at  the  end  of  any  year  of  the  term,  upon  sixty  daya^  notice 
to  the  lessee,  with  right  of  pre-emption  and  compenaatioii  for 
improvements. 

7.  All  licensees  at  present  in  occupation  ore  to  be  entitled  to  leases 
of  their  runs  if  they  apply  for  theru  within  six  months  of  the 
publication  of  the  order,  or  within  six  months  of  the  expiration 
of  their  year  of  licence,  whichever  is  last 

8.  New  runs  are  to  be  applied  for  by  sealed  tender,  the  highest 
offer  (generally)  being  entitled  to  succeed. 

9.  Leases  are  to  be  forfeited  by — 

a.  Non-payment  of  rent. 

j8.  Conviction  of  the  leasee  for  felony. 

y.  Conviction  of  the  lessee  by  a  justice  of  the  district  for  any 
offence  which  two  or  more  juatices,  within  three  months, 
niay  deem,  subject  to  the  approval  of  the  Governor,  to  be 
a  good  ground  for  forfeiture,  with  or  without  compensa- 
tion. 

10.  Runs  of  which  the  leases  have  expired  may  be  put  up  to  sale, 
subject  to  the  following  conditions — 

a.  The  previous  lessee  may  buy  the  land  at  its  rniinvprotjed 
value  (never  to  be  less  than  £,V  an  acre). 

j3.  If  he  declines,  the  value  of  his  improvements  (not  exceeding 
the  actual  outlay)  is  to  be  added  to  the  upset  price,  and 
paid  over  to  him  after  the  sale,  by  the  Government. 

11.  If  not  more  than  a  quarter  of  the  run  be  sold,  the  previous 
lessee  is  to  be  entitled  to  a  renewal  of  his  lease  at  a  rent  representing 
the  improvid  capacity  (which  is  not,  however,  to  exceed  by  more 
than  50  per  cent  his  former  rent),  unless  the  run  has  previously 
been  brought  within  the  "Intermediate"  districts. 

12.  Any  other  lessee  is  to  pay  the  full  improved  rent,  estimated  as 
above  provided. 

Id  the  "  lotermediate "  districts,  the  same  rules  are  to 
obtain,  except  that — 

1.  No  lease  is  to  be  for  more  than  eight  years. 

2.  At  the  end  of  oiny  year  of  the  lease,  sixty  days'  previous  notice 
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having  been  given,  any  part  of  the  run  may  be  put  up  for  sale 
upon  the  tenua  of  rules  10  and  1 1  (above). 

Id  the  "  Settled  "  districts — 

1.  The  governor  may  grant  leases,  exclusively  for  poaUiral  purpoaea, 
for  terms  not  exceeding  one  year. 

S.  He  may  also  make  Regulations  bj  which  the  holders  of  purchased 
lands  may  depasture  their  stock,  free  of  charge,  on  the  adjacent 
Crown  lands,  but  without  any  other  than  a  permissive  right.' 

The  policy  of  the  last  rule  waa  carried  into  effect  by 
Regulations  published  on  the  2  9  th  March  1848,*  which 
authorised  the  holders  of  purchased  lands  within  the  "  Settled 
districts "  to  depasture  stock  on  contiguous  Crown  lands,  in 
common  with  other  adjacent  holders,  but  subject  to  removal 
at  any  moment  The  Eegulatious  also  announced  that  lands 
within  the  "  Settled  Districts  "  would  be  let  in  sections  of  not 
,  less  than  640  acres  at  rents  of  not  less  than  lOe.  a  section, 
certain  special  lands  being  excluded  from  the  operation  of  this 
provision.^  The  leases  are  not  to  be  assignable,  and  there  is 
to  be  no  compensation  for  improvements.  Moreover  the  lessee 
can  be  ejected  at  any  time  upon  a  month's  notice,  and  if,  at 
the  end  of  the  year,  he  does  not  obtain  a  renewal,  his  lease  is 
to  be  put  up  to  auction.  Holders  of  fee-simple  purchased 
lands  in  blocks  of  640  acres  are  to  have  pre-emptive  rights  of 
leasing  three  times  the  amount  of  adjacent  Crown  land  (if 
such  exists),  the  claims  of  rival  owners  to  be  submitted  to 
auction.  The  lands  within  the  "  Settled  Districts  "  at  present 
held  on  squatting  licences  are,  if  possible,  to  be  leased  to  the 
existing  occupants  at  £1  a  section,  and  such  sections  as  con- 
tain valuable  improvements  are  not  at  present  to  be  let  to  any 
persons  except  the  occupants.* 

On  the  16th  May  1848'  the  motion  for  a  return  of 
licensed  runs  was  repeated  and  carried,  but  seems  to  have 
produbed  no  result  during  the  year.  In  the  meantime  it  was 
obvious  that  the  squatting  movement  was  rapidly  spreading. 
'  For  the  Begulations  GaTiying  these  proTisions  into  effect,  see  Gov.  OaatU 
(N.  8.  W.),  1848,  eub  daUs  Gtli  Januaiy,  Slst  March,  and  2ith  November. 

*  Qov.  Oaidle  (N.  S.  W. )  of  that  date. 

'  Under  tbU  clause  the  lands  within  a  radius  of  G  miles  from  Melbourne  and 
2  miles  fioTti  Geolou;;  ware  excluded  from  lease  by  notice  of  6th  July  1S19  (Our. 
OauUe,  1849,  11.  1007). 

*  See  RegulaHons  in  full  (Oov.  Oaielie,  29th  March  1S4S). 

*  FaUt  and  ProMedingt,  1848,  p.  74. 
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It  was  found  necessary  to  pass  an  Act  (11  Vic.  No,  61) 
authorising  the  appointment  of  Commissioners  (who  must  be 
carefully  distinguished  from  the  old  "  Commissioners  of  Crown 
Lands,")'  to  decide  cases  of  disputed  boundaries  of  runs.  A 
new  office  had  to  be  established  in  Sydney  for  the  purpose  of 
dealing  with  applications  for  licences.*  And  wlien  the  new 
return  appeared,  which  it  did  on  the  22d  May  1849/  it  was 
obvious  that  great  strides  had  been  made.  The  54,000  square 
miles  in  the  Sydney  district  of  1847  *  had  risen  to  68,000  in 
eighteen  months,*  whilst  in  the  same  period  the  squatting 
lands  in  Port  Phillip  District  had  risen  from  30,000*  to 
46,000  square  miles.^  And  this  is  all  the  more  startling 
when  we  reflect  that  the  progress  of  more  settled  colonisation 
had  necessitated  the  inclusion  of  two  new  tracts  of  ten  miles 
radius  round  Belfast  and  Warmambool  respectively,  within  the 
"  Settled  Districts,"  *  and  the  proclamation  in  Port  Phillip  of 
thirteen  new  counties,*  which  thereby  fell  into  the  list  of 
"intermediate"  lands.  In  the  year  1849  the  assessment  on 
stock  in  the  Sydney  district  produced  upwards  of  £15,000, 
that  in  the  Port  Phillip  District  upwards  of  £11,000.'"  It  is 
worthy  also  of  note  that  early  in  the  year  1849  the  squatters 
of  Port  Phillip  had  petitioned  the  Crown  for  the  extension  to 
them  of  the  elective  franchise ;  and  though  the  petition  was  not 
immediately  granted,  the  answer  of  Lord  Grey  promised  careful 
consideration  for  the  request  in  the  contemplated  constitutional 
bill." 

'  The  latter  were  ip«ciaUy  prohibited  by  the  Act  (3  1)  from  serving  as 
BonndaTy  CommiBsionera. 

•  Oov.  Gcadtc  (N.  S.  W.),  1813,  29th  Dec.  (This  alteration  did  not,  honrever, 
affect  Port  Phillip.) 

•  VoUt  and  Froeetdinga,  1849,  i,  sub  date. 

•  Ibid.  1848,  p.  375.  "  IhH.  1849,  i.  p.  788. 

•  Ibid.  1848,  p.  37fl.  '  Ibid.  1849,  i.  p.  793. 

'  By  order  in  Council  11th  August  1848.  Proclaiined  12tb  March  1849. 
{VcUa  and  Proaeding;  1849, 1.  p,  349.) 

'  By  proclamatioa  of  29th  December  1848  {Qov.  Oasette,  1848,  SOth 
December).  The  counties  were  ; — Follet,  Dundas,  Villiers,  Ripon,  Hampden, 
Heytesbury,  Folwarth,  OrenvUle,  Talbot,  Dalhousie,  Anglesey,  Evelyn,  aud 
Momington. 

"  Vota  and  Pneeedingi,  1850,  ii.  286. 

■■  Ibid.  357.  We  shall  see  that  in  the  next  Constitution  Act  (g  4  of 
13  b  14  Vic  c.  69)  the  request  waa  granted,  though  not  at  the  instance 
of  the  Government.  The  petition  of  the  Port  Phillip  squattsrs  naa  pre- 
sented by  Lord  Mountesgle.    There  were  also  amending  orders  in  Council  of 


C.  QUIT-RENTS. 

Fortunately  the  matter  of  the  quit-rents  can  be  disposed 
of  ID  a  comparatively  short  space.  It  does  not  speciaUy  affect 
Victoria,  but  is  interesting  as  pert  of  the  history  of  the  land 
system. 

It  will  be  remembered  that  the  quit-renters  were  persons 
who,  in  the  days  before  the  Land  Acts,  had  received  grants  of 
Crown  land  in  fee-simple,  upon  the  condition  of  payment  of  a 
small  annual  quit-rent.'  One  of  the  objects  of  the  Government 
in  making  these  grants  had  undoubtedly  beeo  to  induce  free 
settlers  to  undertake  the  management  and  employment  of 
convicts,  and  thereby  to  relieve  the  Government  of  the  cost  of 
their  maintenance.  So  long  as  the  convict  system  lasted,  the 
Government  seems  to  have  been  very  casual  in  demanding 
payment  of  the  quit-renta ;  but  when  the  system  was  abolished, 
the  Crown  considered  itself  entitled  to  demand  the  quit-renta 
from  land  which  no  longer  saved  expense  to  the  Government 
The  quit-renters,  on  the  other  hand,  complained  that  they  were 
deprived  of  cheap  labour  just  at  the  time  when  the  demands 
on  their  pockets  were  increased.  In  some  cases  they  relused 
to  pay  the  quit-rents,  and  the  question  then  became  aggravated 
by  the  circumstance  that  the  distresses  levied  by  the  Crown 
sometimes  included  stock  not  belonging  to  the  owners  of  the 
land.  This  practice  was,  of  course,  strictly  in  accordance  with 
the  law,  but  its  adoption  created  some  ill-feeling. 

The  matter  appears  not  to  have  been  of  any  serious  extent 
On  the  12th  August  1845  the  Legislative  Council  carried  an 
Address  to  the  Governor  for  a  return  of  seizures  made  in  tlie 
previous  twelve  months.'  The  return  was  promptly  furnished, 
and  it  appeared  that  only  nine  seizures  had  been  made,  which 
had  realised  just  £600.^  In  six  cases  stock  belonging  to 
persons  other  than  the  owners  of  the  land  had  been  taken. 

16th  July  1S49,  and  191;li  Januor;  1850,  But  thcj  did  not  efTect  any  aub- 
•tantUl  obangee. 

'  Cf.  aide,  p.  35.  The  term  "quit-rents  "  {iptitti  reditiis)  woe  adopted,  irithout 
roach  [egard  to  propriety,  from  the  old  Engliah  manorial  system,  under  which 
the  tenant  frequently  compounded  for  his  yarious  labour  and  service  duea  by 
payment  of  an  incluBire  rent,  and  thereby  became  quit  of  further  claims. 

'  Voici  and  Frocecdingt,  1845,  p.  28.  '  Ibid.  p.  125. 
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Immediately  upon  the  receipt  of  this  return,  the  Council 
addressed  the  Governor  rec[uesting  him  to  withdraw  distress 
proceedings,  pending  the  reply  to  the  Crown  Land  Grievances 
Petition  then  before  the  Home  government ;  ^  but  the  Governor 
declined  to  take  any  step  which  might  lead  to  the  inference 
that  he  doubted  the  rights  of  the  Crown.' 

The  petition  alluded  to  by  this  Address  is  that  presented  in 
1844  to  accompany  the  report  of  the  Crown  Lands  Grievance 
Committee.'  The  report  deals  with  the  subject  very  briefly, 
resting  its  complaints  principally  on  the  facts  that  the  extent 
to  which  the  arrears  had  been  allowed  to  accumulate  had  led 
purchasers  to  believe  that  they  would  never  be  demanded,  and 
that  the  change  in  the  convict  system  had  deprived  the  quit- 
renters  of  cheap  labour.  It  appears,  by  the  evidence  taken 
before  the  committee,*  that  at  the  close  of  the  year  1843  the 
annual  simi  receivable  from  quit-rents  throughout  the  colony 
was  slightly  over  £10,000,  and  that  the  arrears  amounted 
to  upwards  of  £55,000.  The  committee,  in-  its  report, 
pledges  itself  to  the  statement  that  "  much  of  the  land 
is  not  now  worth  the  amount  of  quit -rent  due."*  But  it 
is  significant  that  the  Colonial  Treasurer,  the  chief  witness 
examined  on  this  subject,  declines  to  be  responsible  for  this 
view,'  remarking  that  no  surrenders  had  been  offered. 

The  report  of  the  committee  finally  recommends^  that 
all  arrears  of  more  than  six  years'  standing  shall  be  aban- 
doned, and  lai^e  reductions  made  iu  the  quit-rents  on  country 
lands. 

The  reply  of  the  Home  government  to  the  Land  Grievances 
Petition  *  did  not  contain  any  special  reference  to  the  quit-rent 
clauses;  but  on  the  9th  October  1846  the  Governor  issued 
Regulations  *  which  offered  very  liberal  concessions.  All  lauds 
upon  whicli  twenty  years'  quit-renta  had  been  paid  were  to  be 
thenceforth  free,  and  those  persons  who  had  paid  more  than 
twenty  years  were  to  have  the  difference  refunded.  Holders 
upon  whose  lands  twenty  years'  rent  had  not  been  paid  were  to 
be  entitled  to  redemption  upon  completion  of  the  twenty  years, 

'   VoUa  and  Proatdiitgs,  1845,  p.  66.  '  IMd.  p.  98. 

*  Ibid.  1844,  a  p.  123,  and  ante,  p.  B8. 

*  Kates  and  Procadinyi,  1844,  ii  p.  318. 

*  Ibid.  p.  133.  ■  Ibid.  p.  215.  '  Ibid.  p.  1S8. 
'  Ibid.  1846,  i.  p.  09.                '  Gov.  QomUc  (N.  S.  W.).  luli  date. 
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a  substantial  discount  l}eing  offered  to  those  who  wished  to 
redeem  at  once. 

It  appears  that  these  Begulations  were  issued  without 
instructions  horn  the  Home  government,  for  when,  at  the  close 
of  the  year  1847,  the  Oovemor  was  memorialised  by  the 
quit-renters  for  farther  reductions,^  he  at  once  expressed  bis 
inability  to  accede  to  the  prayer  of  the  memorial,  on  the  ground 
that  the  Home  government  had  disapproved  of  his  previous 
concessions.^  The  memorial  in  question  is  hardly  creditable  to 
its  framers,  in  some  at  least  of  its  clauses.  It  points  out  that 
the  squatters  beyond  the  boundaries  pay  a  smaller  rent  per 
acre  than  the  amount  of  quit -rent,  and  thence  draws  the 
inference  that  the  quit-renters  are  placed  at  a  disadvantage  as 
compared  with  the  squatters.  It  hardly  needs  a  specialist  to 
see  that  a  mere  tempoiaiy  occupation  of  land  in  the  wilderness 
is  worth  less  than  the  fee-simple  ownership  of  land  in  a  settled 
district  And  again,  when  the  memorial  states  that  the  qmt- 
rent  "  applies  almost  exclusively  to  the  purchasers  of  land  to  a 
lai^  amount,  the  payment  for  which  has  been  the  chief  means 
of  promoting  the  immigration  into  the  colony  of  shepherds  and 
servants," '  it  obviously  means  to  surest  that  the  payment  for 
the  lands  on  which  the  guit-TerUs  are  charged  has  had  this  effect, 
whereas  nothing  beyond  the  quit-rents  (and  in  many  cases  not 
even  these)  was  ever  paid  to  the  Government  for  those  lands. 

In  spite  of  the  weakness  of  the  case,  however,  the  Legislative 
Council  did  not  shrink  from  taking  it  up.  On  the  16  th  May 
1848  it  agreed  to  an  Address,*  framed  on  the  motion  of  Mr. 
Cowper,'  to  be  presented  to  the  Crown,  praying  the  absolute 
remission  of  all  the  quit-rents.  In  promising  to  forward  the 
Address,  the  Governor  repeated  his  former  expression  of  belief 
that  it  would  meet  with  little  success  at  the  hands  of  the  Home 
government.' 

The  Governor's  predictions  were  amply  justified  by  the 
despatch  in  answer  to  the  petition,  which  was  laid  before  the 
Council  on  the  4th  July  1849.''  Earl  Grey  points  out'  that 
the  question  is  really  between  one  particular  class  of  settlers 
and  the  whole  community,  for  which  the  Crown,  in  the  collection 

'  VcUt  and  Proeeedingi,  18*8,  p.  76.  '  Ibid.  p.  7B. 

'  Ibid.  p.  75.  *  Ibid.  p.  74.  '  Ibid.  p.  SB. 

•  Snd.  p.  136.  T  Ibid.  1849,  L  p.  105.  *  Ibid.  p.  489. 
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and  expenditute  of  the  Laud  Fund,  acts  as  trustee.  He  points 
out  that  the  assignment  of  convict  labour,  ao  far  from  being  a 
burden  on  the  quit-renters  for  which  compensation  had  to  be 
offered,  was  a  most  eagerly  coveted  boon.  While  aa  to  the 
comparative  deamess  of  lands  held  under  the  highest  quit-rent 
of  twopence  an  acre,  Earl  Grey  shows  that  in  a  colony  where 
the  minimum  price  of  Crown  land  is  £1  an  acre,  and  the 
average  interest  on  money  ten  per  cent,  the  man  who  pays 
twopence  a  year  for  his  acre  gets  his  land  at  about  a  twelfth 
of  the  price  paid  by  the  man  who  gives  a  lump  sum  of  £1 
for  it.  The  only  cases  which  deserve  consideration  are  those 
in  which  the  grantees  of  laud  emigrated  on  the  distinct  faith 
of  the  Emulations  of  the  Home  government  ^  which  promised 
the  assignment  of  convict  labour.  Although  these  persons 
have  bad  splendid  bai^ains,  they  are  entitled  to  all  that  the 
original  improvidence  of  the  Government  promised  them. 

The  latter  promise  was  redeemed  by  a  later  despatch 
presented  to  the  Council  on  the  2l3t  August  1849,*  which 
authorises  *  the  Governor  to  remit  the  quit-rents  to  those  persons 
who  can  prove  that  they  emigrated  on  the  faith  of  the  Eegula- 
tionfl  of  1824,*  provided  they  have  in  all  other  respects  fulfilled 
the  terms  of  the  Begulations.  But  there  are  to  he  no  half 
measures.  The  claimant  must  go  entirely  hy  the  Emulations 
upon  which  he  founds  hia  claim,  or  abandon  it  altogether.^ 

GENERAL 

All  these  detailed  grievances  were,  however,  but  indirect 
methods  of  approaching  the  real  object  of  the  Council,  the 
acquisition  of  the  control  of  the  Land  Fund.  After  many  pre- 
liminary attempts,  and  much  talk  of  a  "  compact "  alleged  to 
have  been  made  between  the  Home  and  the  Colonial  govem- 
menta,"  the  demand  was  boldly  fonnulated  by  Mr.  Darvall  in 
his  Land  and  Immigration  resolutions  of  the  2d  August  1850,^ 

'  Ante,  p.  34.     Regulations  of  1821. 

'  VoUa  and  Procudingii,  1849,  i.  191.  •  Ibid.  p.  488.  *  Jnit,  p.  84. 

'  AnoOier  small  it«m  occurred  in  con  nection  with  so-called  "qnit-nuU"  at 
PammatU  and  other  towns  in  the  jeare  184S-fiO.  But  these  vere  really  lease- 
hold teaU,  and  stood  on  a  different  Tooting.  Cf.  Vol.  o/Autlraliiai  Paperi,  18*4- 
1850,  in  Melbourne  Pub.  Lib. 

•  Kg.  in  the  report  of  1844  ( FoUt  and  Proceediiigs,  1844,  ii.  p.  134), 

»  Ibid.  1850, 1.  123. 
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and  by  Mr.  Wentworth  in  his  compreliensive  resolutions  of 
grievances  of  the  27th  of  the  same  month.^  The  latter,  along 
with  many  odier  serious  chaises,  assert — "  That  in  the  opinion 
of  this  House,  the  Imperial  Act,  5  &  6  Vic.  c  36,  which 
places  the  management  of  the  lands  of  the  Colony,  and  the 
appropriation  of  the  revenues  thence  arising,  beyond  the  control 
of  this  House,  is  a  grievance ;  that  inasmuch  as  the  whole  value 
of  these  lands  has  been  imparted  to  them  by  the  settlement  of 
the  Colonists,  and  by  the  labour  and  capital  which  they  have 
expended  upon  them,  and  that  the  value  consequently  belongs 
to  the  whole  Colony,  it  follows  that  the  entire  revenues  thence 
arising,  whether  by  sale  or  rent,  ought  of  right  to  form  part  of 
the  Ordinary  Eevenue,  and  to  be  subject  to  the  sole  control  and 
appropriation  of  the  Local  L^islature." 

We  shall  see  what  response  this  challenge  met  with  in  the 
new  Constitution. 

>  Vote*  and  Proaedingt,  18G0,  i.  p.  200. 
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GOVEHNMENT   0?nCIALS   AND   ELECTIVB    SEATS 

DURIHQ  the  period  vtuch  we  ara  now  discussing,  there  arose  a 
constitutional  question  which,  though  small  in  itself,  involved 
great  issues. 

On  the  28th  May  1844  Sir  Thomas  Mitchell,  the  Surveyor- 
General  of  New  South  Wales,  took  his  seat  in  the  Legislative 
Council  as  an  elective  member  for  Port  Phillip,  having  been 
elected  on  the  resignation  of  Mr,  Ebden.'  It  will  be  re- 
membered that  by  the  existing  Constitution  Statute  (the  5  &  6 
Vic  c  76)  the  Crown  reserved  the  right  ^  to  appoint  one- 
third  of  the  members  of  Council,  but  with  a  proviso  that  not 
more  than  half  of  the  Crown  nominees  should  be  holders  of 
public  office  under  the  Crowa  The  Surveyor-General  had  not 
been  included  in  the  list  of  officiab  appointed  to  the  non-elective 
seats ;  he  could  not  be  appointed  by  the  Crown  among  its  non- 
of&cial  nominees.  But  no  express  words  of  the  Constitution 
Statute  excluded  him  from  choice  by  a  constituency  as  an 
elective  member. 

But  it  is  clear  that  doubts  had  been  raised  by  the  Governor 
as  to  the  correctness  of  Sir  Thomas  Mitchell's  action,  for  the 
latter  resigned  his  seat  in  the  Council  on  the  15th  August 
following  his  election,'  and,  at  the  request  of  the  Council,*  Sir 
George  Gipps  laid  before  it  an  extract  from  a  despatch  of  Lord 
Stanley '  which  contained  the  following  expression  of  opinion — 

"  If  Her  Majesty's  Officers  think  fit  to  assume  relations  and 
respousibilitiea,   disqualifying  them   for   the    support   of   Her 

'  Fata  aiid  Procadingi,  1S44,  i.  p.  9.  '  By  S  1. 

'  rota  and  Pronetdings,  1844,  L  p.  179,  *  Rid.  p.  67. 

»  Ibid.  1846,  p.  428. 
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Majesty's  Eepreaentative,  they  are  of  course  perfectly  free  to 
do  90,  but  having  done  so,  cannot  be  permitted  to  retain 
their  employment ;  otherwiae,  there  would  not  only  be  an  end 
to  all  concert  and  subordination  in  Her  Majesty's  service,  but 
the  sincerity  and  good  faith  of  those  by  whom  it  is  administered 
would  be  brought  into  serious  discredit." 

The  subject  was  definitely  taken  in  hand  by  the  Council 
in  the  year  1846,  when  it  passed  an  Act  (10  Vic,  No.  16), 
which  excluded  from  membership  of  the  Council  all  persons 
in  receipt  of  salary  or  pension  under  schedules  A,  B,  or  C 
of  the  Constitution  Statute,  aa  well  as  all  ministers  of  religion 
and  government  contractors.  But  the  Act  was  reserved  by 
the  Governor  for  the  royal  decision,  and  apparently  never 
became  law,  for  in  the  year  1850  we  find  Mr.  Wentworth 
bringing  in  a  bill  to  disqualify  ministers  of  religion.' 

The  question  raised  by  this  little  incident  may  be  looked 
at  from  two  aspects.  From  the  point  of  view  of  the  Executive, 
the  case  was  clear.  The  stability  of  English  government  in  the 
colony  depended  chiefly  upon  the  character  and  actions  of  its 
officials.  These  officials  were,  in  most  cases,  men  sent  out  from 
England,  with  salaries  guaranteed  by  the  Home  government, 
responsible  to  it  alone  for  their  conduct,  and  entitled  to  its 
protection  in  the  dischaige  of  their  duties.  The  position  of  the 
Legislative  Council  at  this  period  was  that  of  a  critic,  sometimes 
a  rather  severe  critic,  of  the  Executive.  It  was  natural  and 
right  that  it  should  be  ao.  The  colony  was  certainly  not  ripe 
for  self-government,  but  it  was  awaking  to  a  consciousness  of 
its  corporate  existence,  and  gradually  forming  a  public  opinion 
which  (as  we  are  bound  to  believe)  it  expressed  through  the 
elective  members  of  the  Council.  This  public  opinion,  naturally 
looking  at  questions  from  a  colonial  standpoint,  was  not  in- 
frequently opposed  to  the  policy  of  the  Executive,  which,  as 
naturally,  looked  at  matters  from  an  Imperial  standpoint.  Had 
the  elected  officials  sided  with  the  colonial  opinion  in  the 
Council,  they  would  have  disturbed  the  balance  of  power 
contemplated  by  the  Constitution  of  1842,  and  perhaps  de- 
feated the  government,  upon  an  important  question,  by  means 
of  its  own  servants. 

If,  on  the  other  hand,  the  elected  officials  had  sided  with 

'  VoUt  and  Froetedijiga,  1850,  i.  44.     This  bill  was,  however,  dropped. 
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the  Goveniment,  aa  equal  injustice  would  have  been  done  to 
the  Council,  and  to  colonial  views.  The  necessary  link  between 
the  executive  and  the  legislature  waa  supplied  by  the  nominee 
seats,  and  the  colonists  were  entitled  to  the  full  benefit  of  the 
others.  The  dangers  of  an  official  Hoase  of  Eepresentatives  had 
been  fully  realised  in  England,  and  had  given  rise  to  the 
famous  Act  of  1708,*  which  did  not,  however,  technically  apply 
to  the  legislature  of  New  South  Wales,  On  the  latter  account 
the  Home  government  did  not  attempt  directly  to  forbid  to  its 
officials  the  privilege  of  election,  but  it  expressed  its  views 
pretty  clearly  in  an  indirect  way.  It  is  barely  possible  that 
the  presence  of  elected  officials  in  the  Council  might  have  led 
to  a  feeble  attempt  at  a  "  Hesponsible  "  system,  for  constituencies 
might  have  unseated  the  official  members  if  the  Government 
policy  displeased  them.  But  this  would  have  been  a  very 
poor  system,  for  the  real  offenders,  the  important  nominee 
officials,  would  have  gone  unscathed,  while  the  Government 
would  have  cared  little  for  a  revenge  which  would  have  de- 
prived its  own  officials  of  the  power  of  voting  against  it  On 
the  whole,  there  can  be  small  doubt  that  the  view  of  the 
Home  government  was  right. 

>  S  ADne(Bt.  I.),  c.  7. 
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SEPARATION 

Perhaps  the  question  most  deeply  interestiog  to  the  settlers  at 
Port  Phillip  during  this  second  period  was  the  question  of 
separation  from  New  South  Wales.  How  it  first  arose  it  is 
impossible  to  say ;  it  is  comparatively  easy  to  see  that  it  must 
have  arisen.  It  is  an  old  view  that  popular  governments  are 
less  fitted  than  autocratic  systems  for  the  rule  of  distant 
dependencies,  and  as  the  inhabitants  of  the  old  colony  acquired 
more  and  more  self-government,  the  Government  of  New  South 
Wales  became  less  capable  of  administering  Port  Phillip.  The 
settlers  at  Melbourne  bore  easily  enough  the  magisterial 
government  dispensed  &om  Sydney,  so  long  as  their  fellow 
colonists  of  New  Sonth  Wales  and  "Van  Diemen's  lAnd  lived 
under  a  similar  system.  But  as  the  government  at  Sydney 
passed  slowly  under  the  control  of  the  colonists  there,  the 
inhabitants  of  Port  Phillip  district  began  to  envy  the  good 
fortune  of  their  brethren,  for  their  own  share  in  the  Legislative 
Council  was  too  small  to  give  them  a  feeling  of  proprietorship 
in  it,  and,  as  we  shall  see,  the  distance  of  Port  Phillip  from 
the  seat  of  government  soon  rendered  the  actual  representation 
a  farca  The  only  possible  alternative,  that  the  colonists  of 
Sydney  should  rule  the  settlers  of  Port  Phillip^  w'as  hardly 
likely  to  be  grateful  to  the  latter. 

As  a  matter  of  fact,  events  were  clearly  tending  to  separa- 
tion. Almost  every  one  felt  that  the  colony  of  New 
South  Wales  was  too  large  for  united  administration  in  any 
department  In  the  year  1846  there  had  been  an  abortive 
attempt  to  establish  a  new  colony  of  "  North  Australia,"  by 
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proclamation  of  9tb  November/  carrying  into  effect  letters- 
patent  of  the  l7tli  Febmary,  themselves  issued  under  the  5l8t^ 
section  of  the  Constitution  Statute  of  1842.*  The  new  colony 
was  to  consist  of  all  those  parts  of  New  South  Wales  which 
lay  notth  of  the  iiSth  degree  of  south  latitude.  But  appar- 
ently its  existence  was  never  recognised,  and  it  was  practically 
extinguished  by  a  proclamation  (16th  January  1849)  of  Sir 
George  Gipps,  who,  under  letters-patent  of  the  3d  April  1848, 
declared  its  territory  to  be  again  included  in  the  colony  of 
New  South  Wales* 

But  the  year  1847  witnessed  a  more  permanent  step  in 
the  process  of  disint^ation.  On  the  25th  June  the  old 
Bishopric  of  Australia*  was  divided  into  the  four  sees  of 
Sydney,  Newcastle,  Adelaide,  and  Melbourne,  the  diocese  of 
Sydney  retaining  the  primacy  over  the  newly-created  sees,  as 
well  as  those  of  Tasmania  and  New  Zealand.'  Inasmuch  as, 
at  this  time,  the  Anglican  Church,  with  other  religious  denomina- 
tions, received  government  support,  it  is  clear  that  the  new  step 
must  have  produced  some  moral  result  in  strengthening  the 
feeling  for  separation. 

Moreover,  from  very  early  days,  there  had  practically  been 
a  distinct  executive  in  Port  Phillip.  The  treasury  at  Mel- 
bourne was  administered  as  a  separate  institution,  and  its 
accounts  rendered  separately  to  the  Legislative  CounciL  There 
was  a  Port  Phillip  Land  Office,  to  which  all  applications  for 
grants  of  Crown  lands  in  the  District  had  to  be  made.  We 
have  seen*  that  there  was  a  separate  branch  of  the  Supreme 
Court  for  Port  Phillip,  with  officials  for  whom  the  officials  at 
Sydney  were  not  responsible.  The  police  and  the  Customs 
organisations  were  peculiar  to  the  district. 

The  more  direct  movement  may  be  said  to  have  begun  in 
the  year  1843,  when,  in  pursuance  of  an  address  carried  on 
the  motion  of  the  well-known  Dr.  Lang,^  the  Governor  laid  upon 
the  table  of  the  Legislative  Council  a  return  of  the  revenue  and 
expenditure  of  Port  Phillip  from  its  first  settlement  to  the 

1  Qov.  OraetU  (N.  S.  W.),  184B,  p.  1422. 
'  5  t  fl  Vio.  c  76.  '  Qov.  0<kcIU.  1849,  p.  117. 

'  Founded  January  1836.     The  biflhoprio  oC  Taamsnia  had  been  separated  in 
1842. 

'  Copy  of  lattare-patent  in  Oovemmeni  OauiU,  lat  January  1848. 
■  Ante,  pp.  49  and  50.  '  Volet  and  Froteedings,  1843,  p.  27. 
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close  of  the  year  1842.'  The  return  ahowed  "  that  the  general 
revenue  (including  that  from  squatting  licencea)  had  been 
£222,984,  with  an  addition  of  nearly  X400,000  from  the  sale 
of  Crown  lands,  making  in  all  a  total  of  about  £620,000. 
The  local  expenditure  amounted  to  £256,000,  or  a  sum  slighUy 
in  excess  of  the  general  revenue,  but  of  this  expenditure  a 
large  part  was  for  public  works.  The  expenditure  upon 
imm^ration  to  Port  Phillip  had,  however,  only  been  £204,000, 
so  there  was  a  balance  on  the  whole  account  of  upwards  of 
£150,000.  Against  this  balance  some  v^ue  claims  were 
made  by  the  Sydney  officials  for  a  share  of  the  cost  of  the 
central  administration.' 

Frec^uent  motions  on  the  same  subject  by  Dr.  Lang  in  the 
course  of  the  same  year  produced  little  result,  but  in  the 
following  year  (1844)  Fort  Phillip  itself  took  up  the  matter. 
There  were  two  petitions,  one  from  the  District  Council  of  the 
county  of  Bourke,*  and  one  from  the  inhabitants  of  Port  Phillip 
District  generally,*  asking  openly  for  separation ;  and  one  from 
the  Mayor  and  Council  of  Melbourne  ^  which  pointed  in  the 
same  direction.  The  petition  from  the  council  of  Bourke 
points  to  the  practical  existence  of  a  separate  administrative 
organisation  in  Port  Phillip,  the  jealousy  with  respect  to  the 
appropriation  of  revenue,  the  impossibility  of  providing 
adequate  representation  of  the  district  at  Sydney,  and  the 
moial  benefit  of  independence  to  the  community,  as  grounds 
for  its  prayer,'  That  from  the  inhabitants  generally  urges 
also  the  independent  origin  of  the  Fort  Phillip  settlement, 
and  the  precedent  of  Van  Diemen's  Land  in  1824.^  The 
petition  of  the  Town  Conncil  deals  purely  with  questions  of 
financial  justice.* 

In  the  year  1845  the  motion  for  returns  of  Port  PhUlip 
revenue  was  renewed,"*  and  when  the  returns  appeared,"  they 
again  showed  a  surplus,  viz.  of  £24,000,  on  the  two  years' 
finance.  But  this  time  the  surplus  came  from  the  general 
revenue,  the  expenditure  from  the  Land  Fund  having  greatly 
exceeded  its  receipts.''     The  same  year  also  witnessed  a  petition 

'  Fola  and  Proctaiinga,  1843,  p.  85.  '  Copj  in  iMd.  p.  481, 

'  Ibid.  p.  461.  *  Ibid.  1844,  i.  p,  7S,  •  Ibid.  p.  135. 

•  Bid.  p.  217.  '  Ibid.  iL  p.  81,  «  Ibid. 

•  Ibid.  p.  SO.  "  Ibid.  1846,  p.  147.  "  Ibid.  p.  181, 

"  Returns  in  ibid,  p,  468, 
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from  the  Town  Council  of  Melbourne  praj'ing  for  an  extension 
of  the  representation,  so  as  to  secure  to  Fort  Phillip  a  fair 
proportion  with  the  whole  colony.^ 

It  would  not  be  easy  to  trace  the  local  history  of  the 
question  for  the  next  two  years  without  travelling  beyond  the 
scope  of  this  work ;  but  that  the  matter  had  engaged  the  eerious 
attention  of  the  colonial  government  is  manifest  from  the 
second  pan^raph  of  the  very  important  despatch  from  Lord 
Grey  which  was  laid  before  the  Legislative  Council  on  the 
Slst  March  1848.^  This  paragraph  refers  to  six  despatches 
from  Sir  Geoi^  Gipps  and  his  successor.  Sir  Charles  Fitz  fioy, 
and  to  numerous  extracts  from  the  Minute  Book  of  the  Execu- 
tive Council,  all  bearing  upon  the  question  of  separation.  Un- 
fortunately, these  documente  are  not  accessible,  but  from  Lord 
Grey's  despatch  we  gather  that  the  separation  movement  had 
been  favoured  by  all  the  members  of  the  Executive  Council 
except  two.' 

The  despatch  itself  is  invaluable  as  a  key  to  the  policy  of 
the  Home  government  with  regard  to  New  South  Walea  and 
Port  Phillip  during  the  next  few  years.  Lord  Grey  says 
plainly  that  England  is  prepared  to  grant  separation;  upon 
the  great  principle  of  local  government.  This  principle  has 
evidently  been  misapplied  in  the  District  Council  scheme ;  it 
shall  be  tried  again  under  more  favourable  auspices. 

But  the  document  goes  much  further.  Along  with  separa- 
tion, Lord  Grey  contemplates  "  a  return  to  the  old  form  of 
colonial  constitution."  *  The  Legislative  Council  at  Sydney  has 
been  an  attempt  to  combine  the  nominee  and  elective  principles 
in  a  single  chamber.  The  results  have  not  been  encouraging, 
and  it  is  proposed  to  revert  to  the  simpler  method  of  two 
Houses. 

Moreover,  the  question  of  municipalities  is  to  receive  atten- 
tion. The  evidence  from  America  and  Canada  is  too  strong  to 
allow  the  Imperial  Government  to  abandon  entirely  all  attempts 
at  municipal  institutions  simply  because  the  scheme  of  1842 
has  proved  abortive.  Nay,  if  it  be  necessary,  in  order  to  secure 
due  weight  and  consideration  for  the  municipalities,  the  Imperial 

»   V.  and  P.  1846,  p.  98.  '  Copy  in  ibid.  1848,  p.  177. 

'  The  Colonial  Treunrer  nnd  the  Bishop  of  Australia. 

*  y.  arut  P.  1848,  p  178, 
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Government  will  be  prepared  to  coneider  a  echeme  for  making 
tbem  "  bear  to  the  House  of  Assembly  the  felatioo  of  Conatltu- 
enta  and  Bepre&entatives." 

But,  above  all,  the  despatch  alludes,  in  no  obscure  terms, 
to  the  project  of  co-operation  amongst  the  legislatures  of  the 
variooa  Australian  colonies,  in  the  matters  of  customs  dues, 
postal  and  other  commnnicatiou,  and  the  like ;  and  "  that  part 
of  the  plan  which  respects  the  creation  of  a  central  authority, 
implies  the  establishment  of  the  system  of  Representative 
Legislation  throughout  the  whole  of  the  Australian  Colonies, 
including  Van  Diemen's  Land,  and  South  and  Western 
Aostralia." '  Questions  of  territorial  revenue,  adjustment  of 
boundaries,  and  discriminating  duties  will  -  also  require  careful 
attention. 

It  is  not  surprising  that  such  a  catastrophic  miaaive 
shonld  provoke  considerable  comment  In  Committee  of 
the  whole  the  Legislative  Council  agreed  (by  19  votes  to 
3)  Uiat  the  proposal  of  separation  was  injurious,  or  at  least 
premature.*  The  question  of  the  two  Houses  produced  a  close 
division,  but  ultimately  there  was  a  majority  of  one  vote  in 
favour  of  Lord  Grey's  propoaaL"  By  sixteen  votes  to  five  the 
Council  affirmed  its  former  view  that  the  approaching  changes 
in  the  constitution  should  place  the  control  of  the  territorial 
revenue,  or  of  the  Civil  List,  in  the  hands  of  the  colonial  legis- 
lature.* And  by  fourteen  votes  to  five  it  E^reed  to  a  resolu- 
tion strongly  condemning  the  contemplated  action  of  the 
Imperial  Government  in  submitting  the  proposed  changes  to 
parliament  before  consulting  the  colonists.' 

But  here  the  Council  seems  to  have  found  itself  going 
rather  too  far,  and  the  proceedings  were  discontinued.'  Enough 
had  been  done,  however,  to  show  ite  feeling  with  regard  to 
the  great  question  of  separation. 

Outside  the  Legislative  Council  the  feeling  was  also  strong. 
Some  of  the  petitions  which  Lord  Grey's  despatch  evoked  do 

1  Volti  land  Froeetdingt,  1818,  p.  179. 

'  Bid.  p.  682.  (8ir  Charles  Pfti  Boy's  despatch  of  11th  AngMt  1848  states 
that  a  raaolntion  in  favour  of  eeparation  "wm  carried  without  obMrvatdon." 
Bat  QuB  does  not  agree  with  the  offioial  reoorda.  Cf.  despatch  in  V.  and  P. 
1848,  Pl  S8S.  See  also  a  ^petition  of  this  statement  in  the  report  of  the  Board 
0fTndeof4thAprUl84»,  in  V.  and  P.  18M,  L  JOS.) 

■  IMd.  1848,  p.  G38.  *  Ibid. 

■  Ibid.  1849,  ToL  L  pp.  8S5-SG3.  '  Hid.  IS46,  9th  May. 
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not  lefer  to  the  question,  bat  many  of  the  New  South  Wales 
petitions  coademn  it.  Almost  all^  condenm,  some  in  violent 
language,  the  hint  of  the  threatened  change  in  the  position  of 
the  municipalitieB,  which  is  r^arded  eis  a  menace  to  the  most 
valued  rights  of  representation.  Needless  to  say  that  the 
Port  Phillip  petitions  are  ardently  in  favour  of  separation,  but 
towards  the  rest  of  Lord  Grey's  proposals  they  are,  at  least, 
lukewarm.^ 

Shortly  afterwards,  however,  the  colonists  at  Port  Phillip 
determined  to  give  a  practical  proof  of  the  necessity  of  separa- 
tion, and  the  manner  of  their  proof  is  somewhat  interesting. 

At  the  close  of  the  session  of  1848  the  Legislative  Council 
had  been  dissolved,  and,  in  the  month  of  July,  vrrits  for  the 
Port  Phillip  and  Melbourne  elections  were  sent  down  in  the 
usual  way.  Tiied  of  what  they  deemed  the  needless  delays 
in  the  separation  matter,  the  colonists  suddenly  determined  to 
show  their  abhorrence  of  the  existing  system  by  a  practical 
rtdwiio  ad  aisardum.  The  official  meetings  of  electors  were 
held  in  due  course,  but  at  that  for  the  District  the  only  candi- 
date proposed  was  withdrawn  at  his  own  request,  and  at  the 
election  for  Melbourne  the  meeting  returned  Earl  Grey,  the 
Secretary  of  State  for  the  Colonies,  as  the  duly  elected 
candidate. 

The  astonishment  of  the  authorities  may  well  be  imagined, 
but  their  proper  course  of  action  was  by  no  means  so  obvious. 
By  old  English  theory,  a  constituency  which  failed  to  send 
members  to  parliament  could  be  heavily  fined,  but  there  was 
no  pretence  for  saying  that,  even  as  a  matter  of  strict  law,  that 
rule  applied  in  Australia.  The .  electoral  righta  and  duties  of 
New  South  Wales  were  purely  statutory,  and  circumstances 
had  80  changed  since  the  days  of  the  old  parliaments,  that  no 
l^islator  dreamed  of  providing  for  the  case  of  a  refusal  to 
«lect  On  the  other  hand,  though  Lord  Grey  was  ineligible, 
as  a  peer,  for  a  seat  in  the  English  House  of  Commons,  there 
was  no  law  which  prevented  him  sitting  in  the  Legislative 
Council  of  New  South  Wales,  and  it  could  not  be  presumed 
that  he  had  no  landed  qualification  in  the  colony.^  That 
point  could  only  be  settled  when  he  claimed  to  take  his  seat 

■  Cf.  petatioss  in  K  and  P.  1819,  L  pp.  681-983. 
'  FUU  opinion  of  law  officeis,  ibid.  p.  695. 
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If  the  object  of  the  colonists  at  Port  Phillip  were  the  em- 
barrassnient  of  the  government,  they  certainly  chose  their 
measures  well.  Bat  it  is  hard  to  eee  how  they  could  benefit 
themselves  by  the  new  manoeuvres. 

The  official  view,  taken  by  the  Colonial  Government,  was 
that  the  electors  had  acted  upon  a  sudden  impulse,  and  would 
aoon  repent  of  their  rashness.^  There  is  considerable  colour 
for  the  view,  for  it  is  fairly  clear  that  up  to  the  morning  of 
the  1 9th  July  (the  day  before  the  District  election)  candidates 
were  in  the  field  in  the  usual  way,'  and  the  notices  of  the 
meeting  which  appeared  in  the  papers  of  the  2lBt  betray  a 
good  deal  of  surprise.  One  of  the  two  leading  Melbourne 
journals  of  the  day*  heartily  approved  of  the  scheme,  the 
other  condemned  it  as  suicidal* 

Nevertheless,  there  was  a  good  deal  of  determination  in 
the  minds  of  the  supporters  of  the  movement  The  Port 
Phillip  electors  prepared  a  long  memorial,  in  which  a  state- 
ment of  their  grievances  and  a  full  account  of  the  election 
proceedings  culminated  in  a  prayer  for  immediate  separation. 
The  memorial  was  adopted  at  a  public  meeting,  and  signed  by 
the  Mayor  of  Melbourne.^  One  of  the  minor  influences  at 
work  seems  to  have  been  hostility  to  the  great  sq^uatteis,  who, 
as  such,  had  no  votes,  but  who,  it  was  alleged,*  secured  the 
return  of  their  nominees,  and  by  their  means  even  controlled 
the  government  in  the  squatting  interests.  It  was  hoped  that 
the  move  would  frighten  the  squatters,  by  lessening  their 
legislative  influence  over  the  government,  and  there  is  some 
sl^ht  support  for  the  view  in  the  fact  that  a  meeting  to 
denounce  the  scheme  was  summoned  at  the  great  squatting 
centre  of  Geelong.  The  Argus,  which  represented  the  anti- 
squatting  interests,  accused  the  squatters  of  combiuing  to  keep 
up  the  sale  price  of  grazing  land  to  £1  an  acre,  presumably  to 
minimise  the  prospects  of  the  amount  of  licence  lands  being 
reduced.^ 

The  Government,  however,  acted  upon  its  own  view,  and 

1  Letter  of  Sir  Charle*  Fiti  Roy  ( Fofci  and  Proceidi'ngs,  1849,  L  p.  693), 
'  Messrs.  Boyd,  Foster,  and  Bogoe  (of.  Port  PhUUp  Patriot  for  July  14,  17, 
ftsd  19).  *  The  MeUiaume  Argia  {cf.  21st  July). 

'  Tha  Port  PJullip  PalriU  (ftune  d»te). 

■  Copy  in  Vdta  and  Proaedingi,  1843,  i.  p.  696.  *  Argot,  2StIi  July. 

'  Aryat  of  August  1. 
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ordered  a  re-election  to  take  place  iac  the  District,  makiiig 
Geelong  the  chief  polling- place.^  The  result  justified  the 
measure,  for  at  the  new  election  held  in  October  *  five  members 
were  duly  returned,* 

But  the  agitation  had  done  its  work.  The  memorial  sent 
home  to  Earl  Grey  had  stated  that — "  Our  six  seats  during 
five  years  have  been  occupied  by  no  fewer  than  seventeen 
members.  .  .  .  Two  elected  resident  members  never  sat  at 
eJI,  and  but  one  resident  member  ever  sat  out  more  than  a 
single  session."  *  This  was  enough  to  convince  any  impartial 
person,  and  doubtless  the  statement  had  weight  with  Lord 
Grey,  for  within  a  few  weeks  of  its  receipt  we  find  the 
Cabinet'  approving  of  a  very  elaborate  report  of  the  Board  of 
Trade,  which  dealt  fully  with  the  question,"  This  report 
bears  date  the  4th  April  1849,  and  was  drawn  up  in 
pursuance  of  an  order  in  Council  of  the  preceding  31st 
January,  referring  to  the  Board  for  consideration  the  corre- 
spondence between  Lord  Grey  and  the  Australian  Governors. '^ 
It  is  worthy  of  the  most  careful  study,  as  impartial  evidence 
of  the  views  of  English  statesmen  towards  the  Australian 
colonies  in  1849,  and  as  the  basis  of  subsequent  l^islation. 

Upon  the  immediate  question  of  separation  the  report  is 
very  clear.  The  earnest  desire  of  the  Port  Phillip  settlers  and 
the  dif&culties  of  representation  at  Sydney  combine  to  render 
the  step  inevitable,  and  Her  Majesty  is  requested  to  sanction 
it  fonnally  by  bestowing  her  name  upon  the  colony  to  be  newly 
created.  It  is  especially  to  be  noted,  in  view  of  subsequent 
events,  that  the  Board  of  Trade  at  this  time  entertained  no 
doubt  upon  the  afterwards  vexed  question  of  boundaries.  "  The 
line  of  demarkation  between  New  South  Wales  and  Victoria 
would  coincide  with  the  existing  boundary  between  the  two 
districts  into  which,  for  certain  purposes,  the  Colony  is  already 
divided.  It  wtruM  comTnence  at  Cape  Sow,  parsae  a  straigJU 
line  to  the  nearest  course  of  the  river  Murray,  and  foUmo  the 

>  Oov.  OaxtUe,  2Gth  August  1S48. 

*  The    time    faid   been  extended  by  proolsmation  {iHd.   2Sth  September 
1B48).  ■  Ibid.  24th  October  1848. 

*  F.imdF.  184B,  i.  p.  868, 

*  I.e.  nominally,  of  ooursa,  the  Privy  Coitncil. 

*  Aa  to  the  nature  of  this  latter  body,  of.  anfe,  pp.  2-4. 
'  Copy  of  report  in  V,  and  P.  1849,  i  p.  702. 
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tffiixst  of  (hat  river  as  far  as  the  boundary  ivhich  now  divides 
New  South  Wales  from  South  Australia."  ^ 

Eut  though  we  are  dealing,  in  this  chapter,  chiefly  with 
the  one  subject  of  separation,  it  is  convenient  here  also  to  atate 
shortly  the  other  views  of  this  important  document,  upon 
sabjecta  intimatdy  connected  with  it. 

Briefly,  then,  after  much  consideration,  the  Board  advises 
the  retention  of  the  single  chamber  form  in  the  constitutions 
both  of  the  old  and  the  new  colony.  Its  own  opinion,  backed 
by  most  authorities  in  England  and  that  of  the  Governor  of 
New  South  Wales,'  points  the  other  way,  but  deference  to  the 
wishes  of  the  colonists,*  and  the  pledge  of  the  Secretary  of 
State,*  forbid  the  present  introduction  of  the  bi-cameral  system. 

With  regard  to  the  abortive  scheme  of  local  government 
contemplated  by  the  Act  of  1842,  the  report*  deprecates  the 
formal  abolition  of  the  existing  District  Councils,  but  suggests 
a  suspension  of  the  scheme  until  it  is  set  in  motion  by  local 
request  To  stimulate  such  request  a  moat  important  proposal 
is  made — viz.  to  allow  each  local  body  to  expend  one-half  of 
the  revenue  from  Crown  land  sales  within  its  district  in  the 
effecting  of  public  works,  instead  of  having  the  expenditure 
effected  by  the  central  government  at  Sydney.' 

Upon  the  subject  of  public  worship  the  report  recommends 
that  the  four  churches  then  at  present  temporarily  endowed 
from  the  general  revenue ''  shall  have  their  endowments 
guaranteed  to  them  in  perpetuity  by  charges  on  the  revenues 
of  their  respective  colonies,'  the  proportions  being  slightly 
readjusted  in  accordance  with  the  latest  statistics,  and  the 
colonial  legislatures  being  left  free  te  endow  any  other  religious 
bodies.' 

The  vexed  question  of  the  Civil  List  also  receives  attention. 
It  had  long  been  a  complaint  of  the  colonial  legislature  that  by 
the  reservations  of  the  constitution  of  1842  they  were  deprived  of 
all  control  over  a  lai^e  portion  of  the  general  revenue,  as  well 

>   V.andP.  18*9,  L  p.  708.  »  Cf.  Aid.  p.  809. 

'  Ihid.  p.  704.  *  In  Lord  Grey's  despatch  of  31st  July  1848,  Vnd.  p.  309. 

•  im.  p.  706.  •  P.  707. 

^  I.e.  Chnrcli  of  England,  Church  of  ScotUnd,  Roman  Catholics,  Weslejans. 
■  It  ma  only  in  New  South  Wales  that  any  such  proTuioD  had  beeD  made, 
and  the  Dew  scheme  is  therefore  only  to  apply  to  N.  S.  W.  and  Victoria. 
"  P.  709. 
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as  over  the  Land  revenue  of  the  colony.  The  report  proposes 
that  this  restriction  shall  no  longer  prevail,  hut  that  the  local 
legislature  shall  have  power  to  alter,  hy  statute  specially  reserved 
for  the  royal  assent,^  the  appropriations  for  the  Civil  List.' 

The  question  of  customs  duties  leads  up  to  the  important 
question  of  a  General  Assembly.  The  Board  is  so  strongly 
convinced  of  the  importance  of  an  uniform  tariff  for  Australia 
that  it  recommends  its  promulgation  by  Imperial  statute,  with 
power  to  alter  it  conferred  upon  a  general  Australian  Assemhly. 
For  this  purpose  one  of  the  Australian  Governor  is  to  be  con- 
stituted Governor-General,  and  he  is  to  have  power  to  summon 
a  House  of  Delegates  elected  hy  the  various  Australian  legis* 
latures.  The  general  body  thus  created  is  to  have  power  to 
legislate  for  all  Australia  in  matters  of  Customs  and  harbour 
dues,  mails,  means  of  transport,  beacons  and  lighthouses,  a 
general  Supreme  Court  of  Appeal,  and  the  Uke,  b&  well  as  in  any 
matter  unitedly  submitted  by  all  the  colonial  legislatures.' 

Such  were,  in  outline,  the  features  of  the  great  Eeport  of 
the  Board  of  Trade,  which,  being  formally  approved  by  the 
Privy  Council  on  the  1st  May  1849,  became  the  basis  of  the 
approaching  legislation. 

A  copy  of  the  Eeport  was  at  once  forwarded  to  the  colony 
by  Lord  Grey,  with  a  despatch  which  promised  the  immediate 
introduction  into  parliament  of  a  bill  to  carry  out  its  sugges- 
tions. On  the  26th  September  1849  these  documents  were 
laid  before  the  Legislative  Council.*  But  before  their  receipt  * 
the  Council  had  practically  afBrmed  its  recognition  of  the 
separation  claim  by  agreeing  to  a  resolution  proposed  by  Mr. 
Foster,  "  That  in  the  opinion  of  this  Council  all  revenues  raised 
iu  Port  Phillip  after  the  lat  January  1850,  whether  General 
or  Territorial,  should  be  expended  for  the  benefit  of  that 
District," ' 

These  events  practically  settled  the  question.  In  the  year 
1850  two  despatches  were  received  from  Lord  Grey,  in  which 
the  Secretary  of  State  regreta  the  unavoidable  delay  of  another 
year  in  the  passing  of  the  Constitution  BUI,  and  makes  two 
rather  important  announcements  with  r^ard  to  the  plans  of 

1  Note  bow  different  thla  ia  from  the  Coancil'i  ideal  of  an  annual  Tote.     It 
is,  bowevar,  in  accordance  with  Eugliah  precedent. 

*  P.  709.  *  P.  710.  *  F.mdP.  1849,  L  279. 

.  •  Vii.  on  7th  Augnat  1849.  '  V.  ond  P.  1849,  L  16!. 
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the  Imperial  goTemmeDt  Tbe  new  constitation  will  not 
provide  the  uniform  tajiff,  but  will  leave  it  to  the  Geoeral 
Assembly,  while  the  question  of  the  elective  franchise  will  also 
be  left  to  the  colonial  legialatuies.* 

One  other  point  is  worth  noticing.  On  the  1 8th  July  1850 
the  L^islative  Council  adopted  an  Address  to  Her  Majesty 
embodying  the  resolution  that  "  llie  reserving  to  the  Secretaiy 
of  State  for  the  Colonies  the  gift  of  appointments  to  public 
offices  in  New  South  Wales  is  inexpedient,  and  that  from  the 
advanced  state  of  society  in  this  colony  the  patronage  should 
be  absolutely  vested  in  the  I<ocal  Executive."  ^  This  is  a  fore- 
shadowing of  a  still  greater  change,  a  change  which  is  not  to 
come  for  a  few  years  yet.  It  is  significant  as  showing  the 
direction  in  which  men's  thoughts  are  taming — ^to  the  full 
responsibility  of  Cabinet  government  on  the  old  modeL 

Bat  for  the  present  we  have  enough  on  band.  Separation 
has  come,  with  its  need  for  new  arrangements  and  divisions. 
What  these  arrangements  are  we  shall  see  when  we  deal  with 
the  new  constitution.  Meanwhile  the  visitor  to  the  Melbourne 
Public  Library  may  read,  in  framed  broadside,  how,  on  the 
11th  November  1850,  came  the  glorioua  news  to  Melbourne 
that  the  Separation  Bill  had  at  last  emerged  from  the  furnace 
of  the  Imperial  parliament,  and  how,  by  the  proprietor  of  the 
Jlfeffiownw  Morning  Herald,  the  citizens  of  "  the  long  oppressed, 
long  buffeted  Port  Phillip "  were  invited  to  make  merry  and 
rejoice. 

>  D««p>tcliea  iaV.a 
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CHAPTER   XIV 

GENERAL   COKDITION   OF   FOBT   PHULIF   IS    1850 

At  this  crisis  in  the  history  of  Victoria  it  may  be  well  to  tarn 
aside  for  a  moment  from  the  strictly  constitutional  line,  and 
take  a  bird's-eye  view  of  the  general  state  of  the  community. 

On  the  Slat  December  1850  there  were  69,739  persons  in 
Port  Phillip,  and  these  had  risen  to  77,345  by  the  1st  March 
following.  At  the  latter  date  the  local  distribution  was  as 
foUowB : — 


Melbourne 
GeeloDg 
Other  placet 


Glassed  according  to  occupations,  the  population  was  divided 
thus: — 


Commetce 

6,000 

Agriculture    . 

3,900 

Future. 

7,300 

Mechanioi  and  ArtisEUiB 

6,000 
3,400 

(In  round  figurea.) 

Domestic  service      . 

4,600 

"  Other  occupations  " 

3,600 

(Unclasaed)     . 

41,000 

The  most  strikir^  results  are,  however,  obtained  from  the 
records  of  sex  and  age.  The  males  exceeded  the  females  by 
fifteen  thousand  (or  more  than  one-fifth  of  the  whole  com- 
muoity),  and  of  the  total  number  of  males  in  the  community, 
more  than  one-half  were  between  the  ^es  of  21  and  45.  In 
other  words,  the  masculine  vigour  available  was  in  an  enor- 
mously high  ratio  compared  with  the  average  community. 
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There  were  about  11,000  houses  in  Port  Phillip,  of  which 
some  5000  were  of  stone  or  brick,  and  the  remainder  of  wood. 
Of  the  more  substantial  class,  nearly  -four-fifths  were  in  Mel- 
bourne and  Geelong. 

The  live  stock  of  the  community  comprised  about  six 
and  a  half  million  head,  of  which  about  seven-e^A^As  were 
"  beyond  the  settled  districts,"  i.e.  in  the  great  squatting  localities 
of  Gippsland,  Murray,  Portland  Bay,  Weatemport,  and  Wim- 
mera.  Six  million  head  were  sheep,  as  might  have  been 
expected  from  their  locality,  and  about  378,000  were  cattla 

The  total  revenue  for  the  year  1850  amounted  to  close 
upon  £260,000,  of  which  £123,000  was  "general"  and  up- 
wards of  £136,000  "territorial"  The  chief  items  of  the 
general  revenue  were  customs  (£76,000),  assessment  on  stock 
(£12,000),  and  "  hcences  " '  (£10,000).  The  principal  heads  of 
the  territorial  revenue  w^e  sale  of  Crown  lands  (£29,000), 
land  and  immigration  deposits  (£92,000),  and  leases  and  licences 
to  occupy  (£12,000).  The  area  of  Crown  land  actually 
giranted  during  the  year  was  40,000  acres,  making  a  total  of 
354,000,  or  about  554  square  milea,  since  the  first  settlement ; ' 
but  it  is  impossible  to  make  a  fair  estimate  of  the  sale  value 
per  acre  upon  these  figures,  inasmuch  as  the  receipts  often 
represent  deferred  payments  and  deposits. 

The  expenditure  from  the  general  revenue  was  about 
£95,000,  and  from  the  territorial  about  £96,000.  Of  the 
latter  item  £81,000  represents  immigration — far  more  than 
the  due  proportion,  but  probably  the  large  amount  is  due  to 
debts  of  previous  years.  Upon  the  whole  the  revenue  exceeds 
the  expenditure  by  £69,000 — considerably  over  30  per  cent. 

The  industrial  pursuits  of  the  community  were  represented 
by  forty-six  factories  actually  at  work — nineteen  in  Melbourne, 
and  fifteen  others  in  the  county  of  Bourke.  There  were,  of 
these,  fourteen  breweries,  thirteen  tanneries,  and  eight  salting 
establishments. 

The  imports  of  the  community  amounted  in  value  to 
£745,000,  the  principal  heads  being— clothing,  malt  liquors 
and  spirits,  cottons  and  haberdashery,  hardware,  and  tobacco. 
Of  these  importe  nearly  £700,000  value  came  from  Great 

'  I.t.  preramBli];  publicum'  liceneeik 
*  ThU  total,  howerer,  dma  not  include  the  free  grants  for  public  pnipoMi. 


„:..„,. ;oogle 


138  PORT  PHILUP  IN  1850  part  11 

Britain.  The  exports  were  just  over  a  million  sterliDg, 
chiefly,  of  course,  wool,  though  tallow  counted  for  something 
substantial  The  exports,  with  trifling  exceptions,  all  went  to 
Great  Britain. 

The  shipping,  inwards  and  outwards,  for  the  year  1850 
amounted  to  about  500  vessels,  with  a  burden  of  something 
less  than  100,000  tons.  More  than  four-flftiis  of  these  were 
British  vessels. 

The  convictions  for  crime  during  the  year  had  amounted 
to  111,  hut  of  these  102  w^e  for  felonies,  and  we  cannot 
help  suspecting  either  that  the  convictions  for  lighter  offences 
were  not  fully  reported,  or  that  the  admmietration  of  justice 
in  minor  cases  was  somewhat  intermittent 

The  picture  of  Port  Phillip  which  these  figures  draw  is 
very  different  from  the  Victoria  of  to-day.  At  the  time  of 
separation  Fort  Phillip  was  a  great  pastoral  province,  whose 
wealth  lay  in  its  flocks  and  herds.  One  quarter  of  its  male 
population  was  actually  engaged  in  pastoral  and  agricultural 
pursuits,  and  less  than  one-fifteenth  in  manufactures.  This  is 
a  strange  picture  for  one  accustomed  to  think  of  Victoria  as  a 
great  country  of  artisan  interests,  striving  to  build  up  a  giant 
system  of  mechanical  industries,  and  viewing  all  things  from  the 
point  of  view  of  town  life.  In  fact.  Port  Phillip  in  1850  was 
on  the  vei^e  of  a  compoiind  revolution,  which  was  to  change 
not  only  her  political  machinery,  but  her  social  and  industrial 
life.' 

1  The  figures  in  thu  chapter  haTe  been  taken  mtinly  ^m  two  contemponuy 
•onroea  of  iofoniiBtion — the  retnme  in  V.  artd  P.  (N,  S.  W.),  1861,  vol  iL,  and 
in  Vietoritm  OoKTTvment  QtaeUt,  ISGl.  They  have  »1bo  been  compared  with 
the  nloable  tkblea  contained  in  Hi.  Hajter'a  Victorian  Year  BoOt  for  1386-37. 
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CHAPTEK  XV 

THE   NEW   CONSTITDTION^ 

Tbe  13  &  14  Vie.  c.  59  received  tbe  royal  assent  on  the 
5th  August  1850.  It  is  entitled  "An  Act  for  the  better 
Grovemment  of  Her  Majesty's  Austtolian  Colonies,"  and  we 
must  therefore  be  careful  to  remember  that  it  was  not  concerned 
solely,  or  even  mainly,  with  the  colony  of  Victoria.  Still,  it 
will  be  better  for  us  to  analyse  first  the  sections  which  deal 
specially  with  Victoria,  passing  then  to  the  provisions  affecting 
also  other  colonies,  and  reserving  comment  for  the  end  of  the 
chapter. 

The  first  section,  after  a  somewhat  lengthy  sommary  of  the 
statutory  history  of  government  in  New  South  Wales  from  the 
9  Geo.  IV.  c.  83  downwards,  enacts  that  after  certain  provisions 
have  been  made  by  the  Governor  and  Legislative  Council  of 
Kew  South  Wales,  and  upon  the  issuing  of  the  writs  for  tbe 
first  election  in  pursuance  thereof,  the  District  of  Fort  Phillip 
shall  be  separated  from  the  colony  of  New  South  Wales,  and 
shall  be  erected  into  a  separate  colony  under  the  title  of  the 
colony  of  Victoria.'  The  new  colony  is  described  as  being 
"bounded  on  the  north  and  north-east  by  a  straight  line 
drawn  from  Cape  Sow  to  the  nearest  source  of  the  Biver 
Murray,  and  thence  by  the  course  of  that  river  to  the  eastern 
boundaiy  of  the  colony  of  South  Australia." 

There  is  to  he  in  the  new  colony  of  Victoria  a  Legislative 
Council,  consisting  of  such  number  of  members  as  the  existing 

1  From  this  point  the  raferencea  to  the  volnmea  of  fott$  and  Proeeedingi, 
Santardt,  Colonial  Staiuta,  and  Oovermnent  OateUa  will  indicate  thote  of 
TictoriiL,  nnleu  otherwiM  qualified. 

*  ce  ftiM  s  6. 
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legislatuie  of  Kew  South  Wales  shall  determine.'  One-third 
of  these  members  are  to  be  uomiuated  by  the  Crown,  the  other 
two-thirds  to  be  elected  by  the  inhabitanta.'  Moreover,  the 
legislature  of  New  South  Wales  is  to  divide  the  colony  of 
Victoria  into  electoral  districts,  and  to  make  all  necessary 
provisions  for  the  conduct  of  elections.'  The  writs  for  the 
first  elections  in  Victoria  are  to  be  issued  (in  default  of  special 
nomination  by  the  Crown)  by  the  Governor  of  New  SouUi 
Wales.* 

The  electoral  franchises  for  the  Victorian  Legislative  Council 
are  to  be  four  in  number — 

1.  Ovnerehip  of  a  freehold  witbin  the  electoral  district  of  the  clear 

value  of  £100. 
S.  Houaeholding  resident  occupation  of  dwelling-houae,  v&Ine  £10  per 

aontun,  within  the  electoral  district. 

3.  Holding  of  a  pastnring  licence  within  the  electoral  district. 

4.  Ownership  of  a  leasehold  estate  in  possession,  with  three  jears  to 

run,  of  the  value  of  £10  per  annum,  within  the  electoral  district, 

Sut  these  franchises  are  only  available  for  male  natural  bom 
or  naturalised  subjects  of  Her  Majesty  and  denizens  of  New 
South  Wales,  of  the  age  of  21  years,  and  the  qualification 
under  the  first  two  must  have  existed  for  six  months  prior  to 
the  registradoa  or  issue  of  writs. 

The  disqualifications  for  voting  are — 

1.  An  existing  conviction  for  treason,  felony,  or  inf&mona  offence  in 

any  part  of  the  British  dominions. 

2.  Non-payment  of  rates  and  taxes  due  in  respect  of  the  qualifying 
inteKst  more  than  three  months  before  election  or  registration.' 

The  legislature  of  the  new  colony  is  to  have  full  power, 
when  constituted,  to  make  any  alterations  in  the  mode  of 
election  and  distribution,  and  even  to  increase  the  nnmber  of 
members  of  the  Legislative  Council,  the  due  proportion  of 
nominee  and  elected  members  being  maintained.*  But  until 
such  alteration,  the  existing  provisions  of  the  5  &  6  Vic  c. 
76,  and  the  7  &  8  Vic  &  72,  are  to  be  in  force.'  Moreover, 
by  a  later  section,  the  legislature  is  empowered  to  make  radical 
changes  in  the  constitution,  by  the  creation  of  a  second  chamber, 

1  g  2-  '  iMA  '  g  3.  •  SM. 

»  I  4.  •  I  11.  ^  g  12,  cf.  aait.  pp.  70,  71. 
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and  the  like;    but  measures  of  this  class  must  be  specially 
reserved  for  the  royal  assent^ 

The  normal  functions  of  the  new  legislatures  created  by 
the  statute  are  defined  by  the  very  wide  permission  "  to  make 
Laws  for  the  Peace,  Welfare,  and  good  Government  of  the  said 
Colonies  respectively,  and,  with  the  Deductions  and  subject  to 
the  Provisions  herein  contained,  by  such  Laws  to  appropriate 
to  the  Public  Service  within  the  said  Colonies  respectively  Uie 
whole  of  Her  Majesty's  Revenue  within  such  Colonies  arising 
from  Taxes,  Duties,  Rates,  and  Imposts  levied  on  Her  Majesty's 
Subjects  within  such  Colonies."  *  Thus  the  new  l^islature  of 
Victoria  may  be  said  to  have  started  with  a  general  power  of 
legislation,  and  a  special  power  of  appropriation  of  the  general 
revenue.  The  specific  restrictions  upon  these  powers  are  as 
follow — 

1.  No  Uw  ia  to  lie  "  repugiumt  to  the  Law  of  England." 
S.  No  law  ie  to  "  interfere  in  any  manner  with  the  Sole  or  other 
appropriation  of  the  Lands  belonging  to  the  Crown  within  auj  of 
the  said  CoIonlcB,  or  with  the  Revenue  thence  arising." 

3.  No  law  ie  to  appropriate  to  the  public  service  anj  sum  of  monej 

unleea  the  object  has  been  specificallj  recommended  to  tlie  Council 
bj  the  QovernoT  on  Her  Majesty's  bebalf. 

4.  No  law  ie  to  aathoriee  the  issue  of  public  monies  except  in  pnisn- 

ance  of  warrants  under  the  hand  of  the  Qovemor,  directed  to  the 
Treaauxer.* 

The  statement  of  the  three  last  restrictions  brings  us 
naturally  to  the  coosideiatioa  of  the  revenue  clauses  of  the 
new  statute.  We  have  just  seen  that  the  Crown  eipressly 
retains  control  of  the  Land  revenue.  But  in  other  respects  the 
powers  of  the  colonial  legislature  are  very  wida  It  may 
impose  any  customs  duties  it  may  think  fit,  upon  British  as 
well  as  foreign  goods,  save  only  that  it  must  not  impose 
differential  rates,*  levy  duties  upon  supplies  imported  for  land 
or  naval  forces,  nor  infringe  the  provisions  of  any  treaty  existing 
between  tiie  Crown  and  a  foreign  power.*  With  regard  to  the 
Civil  List  also,  its  powers  are  greatly  enlarged.  For  Victoria 
the  legislature  is  required  at  first  to  vote  an  annual  grant  of 
£20,000  for  the  expenses  of  government  and  public  worship.* 

'  S  S2.     The  proviuons  of  G  Jc  S  Vic  c.  7S  and  tho  7  &  8  Tic  c  71  as  to 
bills  reserred  for  the  royal  sssact  are  coutinued  by  g  33.  '  1 14. 

■  Ibid.  '  S  27.  »  S  31-  •  S  n.  Sohed.  (B). 
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But  the  eal&riea  of  the  judges  may  be  altered  by  the  legislature 
unteBervedly  (vested  intereata  excepted),'  as  well  as  those  of 
the  politicsj  officials,  while  the  Governor  muat  account  to  the 
Council  fbt  the  details  of  expenditure,  and,  in  varying  the  dis- 
tribution of  Uie  sum  granted,  mtiBt  uot  increase  the  total  amount 
payable,  nor  contravene  any  provision  made  by  the  legislature 
for  any  permanent  appropriation,'  The  Governor  must  also, 
at  the  beginning  of  every  session,  lay  before  the  Council  the 
estimates  for  the  Government  service  daring  the  ensuing  year.* 
On  the  other  bandj  bills  altering  the  salary  of  the  Governor,  or 
the  amount  distributable  for  the  maintenance  of  public  worship, 
must  be  specially  reserved,* 

With  regard  to  the  administration  of  justice,  it  ia  provided  ' 
that  Her  Majesty  may  by  letters-patent  create  a  court,  to  be 
called  "  The  Supreme  Court  of  the  Colony  of  Victoria,"  to  be 
holden  by  one  or  more  ju(%es,  with  the  powers  of  the  Supreme 
Court;  of  New  South  Wales  under  the  9  Gea  IV.  c  83.  From 
the  date  of  the  constitution  of  such  court,  the  powers  of  the 
Supreme  Court  of  New  South  Wales,  so  far  as  Victoria  is 
concerned,  are  to  be  vested  in  it ;  but,  until  ita  constitution, 
the  existing  arrangements  are  to  remain  In  forca'  The 
colonial  legislature  la  also  expressly  empowered  to  make 
further  provisions  for  the  administration  of  justice.^  The  laws 
now  operating  by  virtue  of  any  authority  in  the  territoriea 
comprised  in  the  new  colony  of  Victoria  are  to  continue  to  be 
binding  therein  until  altered  by  the  proper  authority,  except 
that  any  powers  vested  in  the  Governor  of  New  South  Wales 
are  to  be  deemed  transferred  to  the  Governor  of  Victoria,^ 

The  statute  deals  also  with  the  question  of  local  govern- 
ment, but  that  portion  of  it  wiU  be  discussed  in  a  subsequent 
chapter. 

With  those  sections  of  the  statute  which  refer  exclusively 
to  other  colonies,  we  have  nothing  specially  to  do.  We  may 
note,  however,  that  they  contemplate  the  establishment  in  Van 
Biemeu's  Land  and  South  Australia  of  Legislative  Councils 
similar  to  those  provided  for  New  South  Wales  and  Victoria, 
and,  upon  certain  conditions,  a  similar  establishment  in  Western 
Australia.    Also  it  is  worth  remembering  that  the  powers  given 

>  SIS-  »B18.  »fii9.  *  Bia 

•  8  28.  •  8  28.  '  I  2B.  '  S  25. 
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to  the  Crown  by  the  Act  of  1S42'  to  separate  from  New  South 
Walea  any  portion  of  territory  north  of  the  tiomty-sixth,  d^ree 
of  south  latitude,  under  which  power  the  abortive  colony  of 
North  Australia  had  been  founded,'  were  renewed  and  extended 
by  the  statute  of  1850.  Her  Majesty  is  empowered*  from 
time  to  time  upon  the  petition  of  inluibitant  householders  of 
territory  north  of  the  thirtieth  degree  of  south  latitude  to  detach 
such  territory  irom  the  colony  of  New  South  Wales,  and  to 
erect  it  into  a  sepamte  colony  or  colonies,  or  annex  it  to  any 
colonies  to  be  established  under  the  powers  of  the  Act  of  1842, 
and  such  new  colonies  are  empowered  to  adopt  the  form  of 
constitution  contemplated  by  the  statute  of  1850.* 

But  there  is  one  section  of  the  latter  enactment  which 
touches  Victoria  spedally.  This  section,  the  thirtieth,  empowers 
Her  Majesty,  upon  the  petition  of  the  Legislative  Councils  of 
New  South  Wales  and  Victoria,  or  one  of  tfaem  (with  notice  to 
the  other),  to  alter,  by  order  in  Council,  the  boundaries  laid 
down  by  the  statute,  and  to  vest  territory  in  accordance  with 
the  altufttion. 

If  the  changes  of  1842  failed  to  excite  attention  in  the 
mother  countiy,  the  same  complaint  cannot  be  made  of  the 
attitude  of  the  English  statesmen  of  1850.  In  spite  of  the 
Pacifico  splutter  and  the  vagaries  of  Lord  Falmerston,  in  spite 
of  the  Irish  distress  and  the  formation  of  the  Tenant  LeE^e, 
in  spite  of  Papal  "  agression  "  and  Jewish  disabilities.  Parlia- 
ment found  time  to  discuss  with  care  and  animation  the  Bill 
for  the  Government  of  the  Australian  Colonies.  Lord  John 
Eussell,  the  premier  of  1850,  was  one  of  the  earliest  Englist 
statesmen  to  recc^nise  the  importance  of  Australia.  He  took 
an  active  part  in  carrying  the  measure,  and  the  great  names  of 
the  day.  Grey,  Hume,  and  Boebuck,  as  well  as  the  men  of  the 
future,  Gladstone  and  Disraeli,  also  interested  themselves  in 
the  matter.     There  was  a  formal  "protest"  upon  it  in  the 

>  5  ft  6  Tic.  c  7S,  %  fil  and  G2. 

'  Ante,  p.  126.  The  colony  will  b«  found  delineated  in  Black's  Oenerdl  Alias 
(ed.  1867).  '  1!  ft  14  Tic  c.  59,  §  84. 

<  Thk  section  obvionely  contemplated  the  separation  of  the  Morston  Bay 
District,  much  of  irhich  lay  betnsen  the  twenty-eizth  and  thirtieth  degrees  of 
lAtitnde.  Bat  when  Qaeensland  ma  actnally  made  a.  eeparate  colony,  it  was 
oonititnted  under  the  powers  of  the  18  ft  19  Tic.  c  U  (cf.  24  ft  2G  Tic.  c.  44, 
preamble). 


lb,  Google 


146  THE  NEW  CONSTITUTION  part  iii 

House  of  Lords,  and  in  many  of  the  divisions  the  numbers 
were  large  and  evenly  divided. 

The  measure  seems  to  have  been  first  inboduced  by  Mr. 
Under-Secretary  Eawes,  in  the  House  of  Commons,  on  the  4th 
June  1849.^  In  asking  leave  to  bring  in  the  bill,  Mr,  Hawes 
announced  that  it  had  three  great  objects ;  the  separation  of 
Port  Phillip  from  New  South  Wales,  the  establishment  in  each 
of  the  other  Australian  colonies  of  a  constitution  similar  to  that 
then  in  force  in  Kew  South  Wales,  and  the  creation  of  a 
federal  union  amongst  the  colonies  for  general  purposes.  As 
minor  objects,  it  was  desired  to  give  the  colonies  power  to 
initiate  a  change  to  two-chambered  constitutions,  to  establish 
an  uniform  tariff,  and  to  introduce  an  amended  scheme  of 
local  government  Mr.  Gladstone,  as  one  of  the  leaders  of  the 
Tory  Opposition  (he  had  been  in  ofiSce  under  Sir  Kobert  Peel 
three  years  before),  professed  a  general  approval  of  the  measure, 
but  strongly  recommended  an  extension  of  the  existing 
franchise,  and  an  attempt  at  two-chamber  constitutions  (especi- 
ally in  view  of  a  federal  union),  and  strongly  deprecated  any 
attempt  to  fix  a  general  tariff,  either  by  the  Imperial  Parlia- 
ment or  a  General  Assembly.^  After  a  few  more  observations, 
including  a  speech  from  Lord  John  Bussell  leaning  decidedly 
against  the  two-chamber  principle,  leave  was  given  to  introduce 
the  bill,*  which  was  read  a  first  time  on  the  11th  June,*  but 
did  not  get  any  further  in  the  session.  A  similar  fate  befell 
another  bill  introduced  on  the  26th  June.* 

But  early  in  the  session  of  1850  a  new  bill  was  introduced 
by  the  premier.  In  a  long  and  interesting  speech.  Lord  John 
£ussell  reviewed  the  history  of  the  Colonial  Empire,  and 
explained  the  reasons  which  had  led  the  Government  to  adopt 
its  present  policy.  He  admitted  that  the  new  bill  difi'ered 
from  its  predecessor  in  one  important  matter,  in  that  it  left  to 
the  colonists  themselves  the  fixing  of  their  own  customs  dues. 
The  eager  zeal  of  the  new  British  convert'  was  not  to  impose 
free  trade  upon  the  unwilling  colonists.  "  That,  I  say,  must 
in  future  be  a  cardinal  point  in  our  policy."  ^     At  the  same 

1  English  Hansird  {3d  aorios),  et.  1126.  '  Ibid.  p.  1128. 

*  Ibid.  p.  1188,  *  Ibii.  p.  1368.  '  Ibid.  cvi.  p.  822. 

*  Sir  Bobert  PmI  liad  praotically  j^ven  tha  death  Wav  to  protectiaii  in  England 
b;  cuTying,  in  1846,  bii  bill  to  kboliih  the  com  dutie*. 

^  HutBord,  ToL  cviii  p.  G65. 
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time,  it  ifi  quite  clear  tb&t  the  premier  hoped  that  the  colonies 
would  follow  the  example  of  England's  fiscal  reforms. 

On  one  other  important  point,  Lord  John  Sussell  made  a 
declaration.  He  was  willing  to  leave  the  long-vexed  question 
of  the  Land  revenue  to  be  settled  by  the  federal  assembly 
which  the  bill  proposed  to  authorise.'  This  offer,  though  it 
was  not  taken  advantage  of,  must  be  carefully  borne  in  mind 
in  estimating  the  conduct  of  the  Imperial  Government  on  the 
Land  question. 

The  premier  was  followed  by  Sir  William  Moleaworth, 
Mr,  Eoebuck  (as  spokesman  of  "  The  Colonial  Reform  Associa- 
tion"), Mr.  Gladstone,  and  Mr.  Joseph  Hume,  all  of  whom,  on 
one  ground  01  another,  felt  bound  to  oppose  the  Government, 
though  they  professed  to  agree  in  the  main  with  the  bilL 
Mr.  Gladstone,  who  had  the  support,  amongst  others,  of  Mr. 
Francis  Scott,  the  ofBcial  agent  for  the  colony  of  New  South 
Wales,  was  strongly  opposed  to  the  creation  of  single-chamber 
legislatures,  but  his  view  was  negatived  in  committee  by  1 9  8 
votes  to  147.^  In  the  Lords  a  similar  proposal  by  Lord 
Moonteagle  was  only  lost  by  two  votes.*  Mr.  Gladstone  also 
proposed  to  introduce  into  the  bill  certain  clauses  conferring 
powers  of  self-government  on  the  Anglican  Church  in  Australia, 
but  he  was  defeated  by  187  votes  i^ainst  102,*  and  the 
Bishop  of  Oxford's  attempt  in  the  same  direction  in  the  House 
of  Lords  met  with  a  still  worse  fete."  The  General  Assembly 
clauses  in  the  bill  were  easily  carried  in  a  thin  House  of 
Commons,'  but  thoi^h  they  scraped  through  Committee  in 
the  Lords,^  Earl  Grey  thought  it  prudent  to  withdraw  them 
when  the  bill  came  on  for  third  reading.^  As  agreed  to  in 
Committee,  these  clauses  empowered  Her  Mf^esty,  upon 
petition  of  any  two  colonies  to  the  Governor-General,  to  create 
and  r^ulate  by  Order  in  Council  "  The  General  Assembly  of 
Australia,"  consisting  of  the  Governor-General  and  a  House  of 
Delegates  elected  by  the  legislatures  of  the  petitioning  colonies, 
and  such  others  as  should  afterwards  join,  in  the  proportion  of 
one  member  to  every  twenty  thousand  inhabitants,  with  a  mini- 

'  Hansard,  roL  cviiL  p.  6G5. 

'  SM.  ToL  oil.  p.  1843.  »  Ibid.  vol.  cxi  p.  10*7. 

♦  DM.  vol.  CI.  p.  83.  •  Bnd.  vol.  cil.  p.  1067. 

■  Bitd.  vol.  CI,  p  808.  ^  Ibid.  vol.  oii.  p.  1227. 

■  iMrf.  voL  cxii.  p.  171. 
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mum  of  four  for  any  colony.  The  General  Assembly  was  to 
have  pover  to  levy  and  expend  customa  duties,  create  a  General 
Supreme  Court,  and  regulate  means  of  communication  for  the 
colonies  represented  in  it,  and  also  to  legislate  for  such  colonies 
upon  such  other  matters  as  they  might  unanimously  agree  to 
submit  to  it.  But,  of  course,  the  authority  of  the  Assembly 
was  not  to  extend  to  colonies  not  represented  in  it,  and  it  was 
even  provided  that  a  colony  joining  the  Assembly  might  except 
itself  from  the  operation  of  the  matters  expressly  confided  to 
the  -issembly  by  the  statute,' 

In  the  Upper  House,  the  important  section  fixing  the 
franchise  for  the  Legislative  Councils  was  introduced  at  the 
instance  of  Lord  Lyttelton,*  but  his  lordship  was  not  equally 
successful  in  his  attempt  to  insert  a  section  enabling  the 
colonial  legislature  to  repeal  the  Land  Act  of  1842.  The 
debate  ia  also  worthy  of  notice  for  the  suggestion  thrown 
out  by  Sir  William  Molesworth,  to  the  effect  that  colonial 
representatives  might  with  advantage  sit  in  the  House  of 
Commons.'  The  non-appearance  of  any  provision  for  handing 
over  half  the  Land  fund  to  the  District  Councils,  as  proposed 
by  the  report  of  the  Privy  Council,*  was  explained  by  Lord 
Grey,  who  pointed  out  that  no  statutory  authority  was  necessary 
to  do  that  which  the  Treasury  was  already  empowered  to  do  as 
a  matter  of  administrative  detail" 

In  considering  the  debate  as  a  whole,  we  are  struck  by 
two  obvious  reflections.  In  the  first  place,  it  is  clear  that  the 
apathy  which  marked  the  proceedings  of  1842  has  entirely 
disappeared.  We  have  seen  that  the  most  prominent  men  in 
both  Houses  of  Parliament  took  part  in  the  discussion  of  the 
measure.  The  speech  of  Lord  John  Kussell  showed  that  he  was 
in  earnest  about  the  matter.     Earl  Grey  '  fought  hard  for  the 

'  Cktuet  at  length  In  H.  L.  (Sess.  Fs.),  IS50,  vol.  ilL  pp.  18-21. 
■  Hansard,  vol.  cii  p.  1048.  '  Ihvi.  vol.  viiL  p.  1007. 

*  AiOt,  p.  133.  >  Hansard,  vol.  cii.  p.  GOS. 

*  The  name  of  Grej  ocean  bo  often  and  bo  honourablj  in  the  political  hiitorf 
of  this  period,  that  it  is  necessary  to  warn  the  reader  against  confusion.  The 
Colonial  Secretary  of  1860,  the  father  of  the  Conetitnticn  Statute,  vaa  Earl  Grey, 
and  moat  not  be  mistaken  for  his  relative  Sir  Qeorge  Qrey ,  who  was  Home  Secre- 
tary in  the  same  Cabinet  and  became  Colonial  Secretary  in  1854,  on  the  diviaion 
of  the  offices  of  War  and  the  Colonies.  This  Sir  Qeorge  Qrey,  again,  mnst  not  be 
confounded  with  the  Sir  George  Grey  of  New  Zealand  and  South  African  Eune,  at 
thia  time  Governor  of  New  Zealand. 
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bin  in  the  Lords,  and  perhaps  showed  true  wisdom  in  refusing 
to  imperil  the  whole  measure  by  retaining  the  clauses  so  narrowly 
passed  in  Committee. 

The  second  point  to  notice  is  the  extreme  anxiety  shown 
by  parliament  to  learn  the  wishes  of  the  coloniste,  and  to 
accede  to  them  when  they  were  known.  There  was  much 
dispute  as  to  what  these  wishes  actually  were,  but  the  deference 
intended  to  them  is  obvious.  The  only  fact  which  can  be  fairly 
ui^ed  against  the  admission  is  the  refusal  of  the  House  of  Lords ' 
to  hear  counsel  for  the  opponents  of  the  measure  at  a  late  stage. 
But  there  can  he  no  doubt  that  the  House  was  right  both  in 
principle  and  application.  The  bill  was  a  public  bill,  dealing 
with  vast  general  interests.  The  temper  of  Parliament  was 
such  that  any  reasonable  view  of  dissent  could  have  found 
formal  expression  from  the  lips  of  its  members.  On  the  other 
hand,  the  applicants  had  no  of&cial  authority,  there  was  nothing 
to  show  that  they  were  anything  more  than  individuals  privately 
interested.  To  have  allowed  them  to  gain  special  access  to 
the  ear  of  the  l^islature  would  have  been  to  sow  the  seeds  of 
jealousy  and  future  intrigue.  Three  peers  thought  it  necessary, 
however,  to  enter  a  formal  protest  against  the  deoision.* 

The  measure  itself  marks  a  distinct  advance  on  the  legisla- 
tion of  1842.  It  creates  the  new  colony  of  Victoria,  and  makes 
provision  for  its  constitutional  government  and  administration 
of  justice.  It  greatly  extends  the  electoral  franchise  throughout 
Australia.  It  introduces  representative  institutions  into  South 
Australia  and  Van  Diemen's  Land,  and  provides  for  their  ex- 
tension to  Western  Australia.  It  substantially  increases  the 
financial  powers  of  the  colonial  legislatures.  It  modifies  the 
unsuccessful  scheme  of  local  government  It  makes  plain  the 
way  for  future  constitutional  reform  in  the  direction  of  self- 
government.  And  finally,  by  placing  the  constitutions  of  all 
the  Australian  colonies  on  substantially  the  same  footing,  it 
removes  one  great  obstacle  from  the  path  of  united  Australian 
action. 

>  Huuud,  ToL  cii  p.  BG6.  ■  Ibid.  p.  1468. 
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THE   niAUaORA.TI0N   OF   THE   NEW   COHSTTTDTIOIT 

The  13  &  14  Yic.  c  59  reached  the  colony  on  the  lltii 
January  1851,  and  was  duly  proclaimed  by  the  Governor  on 
the  13th  following.^  Thereupon,  in  accordance  with  the  37th 
section,  it  came  into  operation,  though  much  remained  to  be 
done  in  order  to  aet  it  in  motioa 

The  statute  was  accompanied  by  a  despatch  from  Earl 
Grey  (dated  30th  August  1850),  in  which  the  latter  explained 
the  views  of  Uie  Home  govemment^  Earl  Grey  advises  that 
no  alteration  shall  for  the  present  be  made  in  the  constitution 
under  the  powers  of  the  3  2d  section.  The  Governor  is  not  to 
assent  to  any  bills  reducing  the  salaries  of  existing  officials,  or 
making  temporary  grants  for  purposes  usually  provided  for  by 
permanent  appropriations.  Though  the  statute  is  silent  as  to 
the  destination  of  the  territorial  revenue,  the  Home  govern- 
ment has  no  desire  to  control  its  appropriation  further  than 
"  to  ensure  its  being  expended  on  the  objects  to  which  it  is 
Intimately  applicable,  and  in  a  manner  consistent  with  justice 
towards  those  from  whom  it  is  raised,"  Earl  Grey  also  ex- 
pressly says  that  the  34th  and  35th  sections  contemplate  the 
founding  of  a  new  colony  at  Moreton  Bay,  and  intimates  (what 
we  already  know)  that  the  General  Assembly  clauses  have 
been  thrown  out  in  the  House  of  Lords. 

Moreover  the  Secretary  of  State  encloses  a  copy  of  a 
despatch  sent  by  himself  to  Sir  William  Denison,  the  liea- 
tenant- Governor   of  Van   Diemen's   Land,  dated   27th    July 

■  Gov.  OaaUe  (N.  S.  W.),  18GI,  13th  JuilMiy. 
'  Copj  in  y.  and  P.  (N.  8.  W.).  1851,  Sesa.  L 
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1860.^  This  despatch  deals  more  exactly  with  the  appropria- 
tion o£  the  Land  fund,  and  directs  that  it  shall  be  used  to 
supply  labour  where  specially  needed,  and  to  provide  public 
works.  Where  there  are  local  bodies  in  existence,  the  actual 
expenditiwe  should  be  entrusted,  so  far  as  possible,  to  them, 
but  where  there  are  not  the  Grovemment  ^ould  distribute, 
rather  than  the  colonial  legislature,  in  which  the  views  of  the 
back  settlers  are  apt  to  be  insufficiently  represented.  These 
despatches  were  laid  before  the  Legislative  Council  of  New 
South  Wales  when  it  met  to  carry  out  the  preliminaries  for 
the  new  constitution. 

The  existing  Council  was  convened  for  thig  purpose  by  a 
Proclamation  of  the  31st  January  1851,' which  announced 
the  commencement  of  the  session  on  the  28th  March.  On 
the  appointed  day  the  Council  met,'  and  as  an  item  of  interest 
to  Yictoriana  we  may  note  that  in  this  last  session  William 
Westgarth  took  his  seat  as  member  for  Melbourne,  vice  Earl 
Grey.* 

The  Grovemor'fl  speech  requested  the  Council  to  work  ont 
the  preparation  for  the  new  constitution,  and,  as  we  shall  see, 
the  Council  accomplished  the  task.  But  it  was  by  no  means 
satisfied  with  the  turn  of  events.  On  the  8th  April  Mr. 
Wentworth  moved  for  a  select  committee  "  to  prepare  a  remon- 
strance against  the  Act  of  Parliament  13  &  14  Yic.  c.  59  " 
(the  Constitution  Statute),  and  the  motion  was  carried,  a  com- 
mittee being  appointed  by  ballot.'  On  the  29di  April  it 
brought  up  its  report,  which  contained  five  separate  "  protests," 
embodying  wliat  may  be  regarded  as  the  popular  views  of  the 
day.     These  five  protests  are  directed  against — 

1.  The  appropriation  dansea  of  tlie  Oonstitutiou  Statute. 

2.  The  continued  reservatioit  of  the  Land  revenue. 

3.  The  control  reserved  over  the  Costoms. 

4.  The  appointment  of  government  ofBciala  by  the  Home  authorities, 
fi.  The  proviriona  for  the  reservation  of  bills.' 

The  report  was  adopted  by  a  vote  of  18  to  8,  the  protests 
being  turned  into  resolutions  of  the  Council,  and  ordered  to  be 

1  Copj  inV.<mdP.  (N,  S.  W.),  ISfil,  Seu.  i. 
»  Om.  Qa^tte  (N.  S.  W.),  1851,  Slrt  JMinary. 
■  V.aadF.  (N.  3.  W.),  18G1  (Sen.  L),  sab  date. 
•  Ibid.  "  im.  8th  April  1851. 

■  Il>id.  sub  dBt«  29th  April. 
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Bent  to  the  Secretai;  of  State  and  the  members  of  the  Privy 
Council' 

Another  element  of  hostility  had  been  introduced  by  the 
new  member  for  Melbourne,  Mr.  Westgarth,  who  on  the  1 5Ui 
April  moved  that  an  Address  should  be  pi-esentad  to  tlie 
Governor  for  "  aU  evidence,  correspondence,  and  other  docu- 
ments, explanatory  of  the  principles  acted  npon  in  determining 
the  boundary,  as  at  present  fixed,  between  the  Sydney  and 
Fort  Phillip  Districts,  now  to  be  constituted  the  Colonies  of 
New  South  Wales  and  Victoria  respectively."  But  this  motion 
was  lost* 

In  spite  of  these  evidences  of  discontent,  the  Legislative 
Council  perfonned  the  task  allotted  to  it.  Four  of  the  five 
statutes  of  the  session  provide  the  necessary  machinery  for 
setting  the  constitution  in  motion,  and  three  of  them  specially 
concern  Victoria.  The  fourth  was  a  new  Electoral  Act  for  the 
mother  colony. 

The  14  Vic  No.  45  (N.  a  W.)  provides  in  effect  that  all 
justices  of  the  peace  and  other  officials  holding  ofGce  or 
commonly  resident  within  the  Port  Phillip  District  at  the 
passing  of  tiie  Act  shall  continue  to  act  as  tbou^  the  Sepata* 
tion  Statute  had  not  been  passed,  tmtil  r^noved  or  re-appointed 
by  the  Government  of  Victoria. 

The  14  Vic.  No.  47  (N.  S.  W.)  is  the  Victorian  Electoral 
Act  It  provides'  that  the  Legislative  Council  of  Victoria 
shall  consist  of  thirty  members,  ten  nominee  and  twenty  elec- 
tive The  elective  members  are  to  represent  sixteen  electoral 
districts  constituted  as  follows — 

1.  Northern  diyiaion  of  Bourke  Conntj. 

2.  Southern  Bourke  Countj,  and  Counties  EvoItq  and  Momington. 

3.  County  Grant 

4.  Counties  Normanbj,  Dnndas,  and  Follett 
6.        „       Yilliera  and  Hejitegbary. 

6.  „        Ripon,  Hampden,  Orenville,  and  Polwarth, 

7.  „        Talbot,  Dalhousie,  and  Anglesey. 

8.  Fsatoral  diBtrict  of  Gipps  Land, 

9.  „  „      Uurray  (except  tli&t  part  included  in  county 

of  Anglesey). 
10.        „  „     the  Loddon,  formerly  Western  Fort  (except 

'  V.  and  P.  (N.  S.  W.).  18G1  (Sess.  L),  p.  SL 
*  an,  15th  April     (The  votes  were  18  to  It.)  *  j  1. 
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that  part  included  in  conntiea  of  Dalhoiuie,  Bourke,  Aoglesey, 

Eveljn,  Mornington,  and  Talbot). 
11.  Faatoral  district  of  the  Wimmera 
13.  City  of  Melbourne. 

13.  Town  of  Oeelong; 

14.  „  Portland. 

Ifi.  United  lomu  of  Belfast  and  WarmambooL 

16.        „  „        Kilmore,  Kynelon,  and  Seymour.^ 

Amoi^st  these  conBtitueucieB  the  twenty  membeis  are  to  be 
distributed  thus.  Melbourne  gets  three,  Northern  Bourke  and 
Geelong  two  each,  and  each  other  electorate  one,*  the  areas 
comprised  within  the  towns  having  separate  representation 
being  excluded  from  the  county  franchise.'  In  Melbourne  and 
Geelong  the  mayors  are  to  be  returning  officers,  in  other 
districts  persons  appointed  by  the  Governor.*  Electoral  lists 
aie  to  be  formed  of  persons  entitled  to  vote  under  the  franchise 
section"  of  the  13  &  14  Vic.  c  59,  by  Collectors  appointed 
by  the  mayors  in  Melbourne  and  Geelong,  and  by  the  chief 
constables  in  the  other  electoral  districts,"  and  these  lists  are 
to  be  kept  by  the  town  clerks  and  clerks  of  petty  sessions 
open  for  public  inspection.^  Bevision  Gourta  are  to  be  held, 
in  each  ward  of  the  towns  by  the  alderman  and  assessors,  and 
in  the  other  electoral  districts  by  the  justices  of  the  peace 
in  Petty  Sessions,^  and  the  revised  lists  are  to  be  recorded 
and  copies  circulated."  The  writs  for  the  first  election 
are  to  be  issued  by  the  Governor  of  New  South  Wales ; 
for  subsequent  general  elections  by  the  governor  of  Victoria, 
but  for  casual  vacancies  by  the  Speaker.'"  They  are  to  be 
directed  to  the  returning  officers,  who  must  hold  polls,  if 
necessary,  on  the  demand  of  six  electors,  at  which  the  voting 
is  to  be  taken  by  signed  papers."  (During  the  passf^  of  the 
bill  through  the  Council  there  had  been  tjiree  petitions  from 
Port  Phillip  in  favour  of  the  ballot,  but  their  suggestions  were 
not  adopted.)  "  The  names  of  the  successful  candidates  are  to 
be  endorsed  on  the  writs,  and  returned  to  the  Clerk  of  the 
Legislative  Council,  and  by  him  kept  as  evidence  for  five  years.'* 

'8  2.  *  g  8.  *  8  6.  *  88  8  and  7. 

»  The  4th.  •  14  Vio.  No.  47,  %  1018.  ^  8  1*- 

•  88  ie-21.  •  %  22-24. 

»•  %  26-27.  »  88  28-48. 

"  V.  and  P.  (N.  S.  W.),  1851,  Seea.  i.,  11th,  IBth,  and  2flth  ApriL 
"  14  Via.  No.  47,  H  44,  4G.    Clerk  of  nhieh  L^Iative  ComtoU  I    The 
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The  Act  prescribes  substantial  penalties  for  bribery,  persona- 
tion, and  repetition.^ 

The  Council  m&j  proceed  to  business  when  there  are  not 
more  than  three  vacancies  by  non-retnm,*  and  disputed  returns 
are  to  be  decided  by  a  committee  of  seven  members  nominated 
(subject  to  the  approval  of  the  Council)  by  the  Speaker  at  the 
beginning  of  each  session,  as  "  the  Committee  of  Elections  and 
QualiGcations."  ^  Cases  are  to  be  brought  on  by  petition,  signed 
by  a  candidate  or  alleged  elector,  and  presented  to  the  Governor, 
or  (at  a  bye-election)  the  Speaker,  ■within  four  weeks  from  the 
return  complained  of,  and  referred  to  the  Committee.*  The 
Committee  is  to  have  large  powers  of  summoning  witnesses, 
inspecting  documents,  and  awarding  costs ;  and  it  may  either 
declare  simply  upon  the  validity  of  an  election,  or  report  a 
special  resolution  to  the  CounciL'*  It  will  be  noticed  that  this 
provision  for  the  trial  of  election  queationa,  which  was  adopted 
also  in  the  contemporary  New  South  Wales  Electoral  Act,"  is  a 
return  to  the  principle  of  the  Grenville  Act  It  hardly  appears 
to  be  an  improvement  upon  the  plan  of  1842. 

Finally,  the  Council  pa^ed  the  14  Vic  (N.  S.  W.),  No.  49, 
which  provided  that  aU  laws  and  Grovemment  or  other  Public 
Hegulations,  especially  laws  imposing  Customs  and  revenue 
duties,  previously  made  for  the  colony  of  New  South  Wales, 
and  then  in  force  within  the  District  ot  Port  Phillip,  should 
remain  in  force,  after  separation,  in  the  new  colony  of  Victoria, 
until  altered  by  the  Victorian  legislature. 

Having  made  these  preparations,  the  old  Legislative  Council 
was,  on  the  2d  May,  prorogued  till  the  1st  July,^  and,  on 
the  30th  June,  dissolved.  On  the  following  day,  let  July 
1851,  the  writs  for  the  first  election  to  the  Victorian  legisla- 
ture were  issued,^  and  thereupon  Victoria  became  a  separate 
colony. 

So  much  for  the  changes  in  legislative  machinery.  We 
have  now  to  notice  the  arrangements  made  by  the  executive. 

But  before  passing  to  these,  we  may  turn  aside  for  a 
moment  to  note  an  event  which,  though  not  of  obvious  con- 

Victoriau  Cmmcil  wu  not  jet  in  oxiateiioe,  and  therefore,  presumably,  could  not 

have  a  clerk.  >  %  4S-G1.  >  a  53-  *  9S  64-57. 

'  a  84,  66.  •  88  as,  67.72.         •  14  Vie.  (N.  S.  W.),  No.  48,  S§  66-B8. 

'  V.andP.  (N.  S.  W.),  1861,  Sua.  i.  snb  date. 

»  0.  a.  (N.  S.  W.),  1861,  iBt  Jaly. 
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Btitutional  importance,  was  practicaUf  to  change  the  whole 
charactei  of  Australia,  and  with  it  the  Victorian  Constitution. 
The  existence  of  precious  metals  in  Australia  had  long  been 
suspected,  and  the  price  of  land  had  risen  in  coDset^uence. 
But  in  the  month  of  May  1861  the  discovBry  of  gold  at 
Batharst  placed  the  matter  beyond  all  question,  and  sent  through 
the  community  an  electric  shock  of  such  force  as  threatened 
to  paralyse  its  members.  The  Governor  took  a  firm  stand 
at  once,  and  by  a  proclamation  of  the  2  2d  May  1851^  claimed 
for  the  Crown  the  exclusive  property  in  all  gold,  whether  found 
in  private  or  Crown  land,  and  threatened  prosecution  gainst 
all  who  should  attempt  to  take  it  without  licence.  At  the 
same  time  the  proclamation  promised  speedy  regulations  for 
the  issue  of  licences. 

The  promise  waa  fulfilled  on  the  very  next  day,  when 
K^ulationg  for  Gold  Licences,  drawn  up  by  the  Governor,  with 
the  advice  of  the  Executive  Council,  duly  appeared.'  The 
details  do  not  fall  within  our  province,  for  the  Eegnlations  were 
re-issued  by  the  separate  government  of  Victoria  upon  the 
discovery  of  gold  within  the  new  colony,  and  it  is  doubtful 
if  the  New  South  Wales  Eegulations  were  ever  deemed  to  be  in 
force  in  Victoria, 

To  return  to  more  immediate  topics.  At  the  beginning  of 
June  arrived  an  important  despatch  containing  the  arrange- 
ments of  the  executive  in  contemplation  of  the  ensuing  changes. 
Lord  Grey  encloses  the  following  documents — 

1.  Four  Koyal  Commiaeioiu  under  the  great  seal,  appointing  Sir 

Charles  Fitz  Roy  Governor  of  New  South  Wales,  Van  Diemen'a 
Lund,  South  Australia,  and  Victoria  respectively. 

2.  Tlie  Instractions  for  carrying  oat  each  of  these  Commissione. 

3.  Royal  Commission  under  the  Qreat  Seal,  appointing  Sir  Charles 

Fitz  Roy  Goveraor-GemTol  of  all  Her  MoQot^t  AviglTalian  pottti- 
tions,  tTieliidirtg  the  colony  of  Wtitem  AvMralia. 

[The  Secretary  of  State  also  intended  to  include  a  commis- 
sion to  Sir  Charles  Fitz  Boy,  under  the  seal  of  the  High  Court 
of  Admiralty,  as  vice-admiral  of  the  four  colonies  of  New 
South  Wales,  Van  Biemen's  Land,  South  Australia,  and 
Victoria ;  but  at  the  last  moment  it  was  found  that  this  docu- 
ment was  not  ready.] 

I  Oov.  GaaUe  (N.  3.  W.),  1861,  22d  May.  =  Ibid.  23d  May. 
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4.  Three  CiOmmiaBioiis,  under  the  Rojal  Sign-Manual,  to  the 
reBpective  Lientenaut-QovemotB  of  Van  Diemen'a  Land,  South 
Australia,  and  Victoria. 

The  explanation  of  this  somewhat  embarrasBii^  wealth  of 
documente  is  given  as  follows. 

Sir  Charles  is  to  open  immediately  his  Commissions  as 
Governor  of  New  South  Wales  and  Grovernor-General,  and  the 
former,  together  with  its  appropriate  Instructions  and  the 
Commission  as  Vice-Admiral  of  New  South  Wales,  is  to  be 
deposited  in  the  archives  of  that  colony.  The  Commissions  as 
Governor  and  Vice-Admiral  of  the  other  colonies,  together  with 
the  appropriate  Instructions,  are  to  be  transmitted  to  the 
respective  Lieutenant-Governors,  to  be  by  them  opened  and 
deposited  in  the  archives  of  their  coloniea  With  these  the 
Governor- General  is  to  transmit  the  Commissions  of  the 
Lientenant-GovemoiB. 

The  Commissions  as  Governor-General  and  Governor  are  not 
to  be  used  to  interrupt  the  ordinary  coarse  of  administration  in 
the  other  colonies,  which  will  continue  to  be  perfectly  distinct 
from  that  of  New  South  Wales,  the  Lieutenant-Governors 
corresponding  directly  with  the  Colonial  Office.  But  the  view 
of  the  Secretary  of  State  is,  that  "  the  officer  administering  the 
government  of  the  oldest  and  largest  of  those  colonies  should 
be  provided  with  a  general  authority  to  superintend  tiie  initia- 
tion and  foster  the  completion  of  such  measures  as  those  com- 
munitiea  may  deem  calculated  to  promote  their  common  welfare 
and  prosperity."  The  Lieutenant-Governors,  therefore,  will 
be  instructed  to  communicate  on  matters  affecting  common 
interest  with  the  Governor-General,  and  to  be  guided  by  his 
jui^ment.  Especially,  the  Secretary  of  State  desires  that  no 
legislation  shall  be  allowed  which  has  for  its  object  the  creation 
of  differences  between  the  import  duties  of  New  South  Wales 
and  Victoria,  without  mutual  communication.  And  if  the 
Governor-General  does  deem  it  necessary  to  visit  either  of  the 
three  colonies,  his  authority  will  anquestionably  supersede  that 
of  the  Lieutenant-Governor  for  the  time  being.  Earl  Grey 
regards  it  as  unlikely  that  Sir  Charles  will  have  occasion, 
under  any  circumstances,  to  visit  Western  Austraha.* 

In  pursuance  of  these  instructions  Sir  Charles  Eitz  Boy  took 

'  Copy  of  despatch  in  Ovt.  QasetU  (N.  S.  W.},  18E1,  7tb  Jau«, 
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the  oaths  of  office,  and  proclaimed  himself  Governor-Getieral  on 
the  12tb  Jane  1861. 

FasaiDg  nov  to  Victoria  itself,  we  find  Hr.  La  Trobe, 
on  the  15th  July  1851,  announcing  his  appointment  as 
lieutenant^Govemor,  under  the  sign-manual,  which,  in  effect, 
authorised  him  to  exercise  the  powers  contained  in  tiie 
Governor's  Commission  during  the  (Jovemor'a  absence.  Mr.  La 
Trobe's  proclauiation  also  announced  that  Her  Majesty  had 
appointed  the  Principal  Law  Officer,  the  Treasurer,  and  the 
Collector  of  Customs  to  be  members  of  the  Executive  Council 
of  Victoria.^  As  the  Lieutenant-Governor  was  at  this  time 
the  real  head  of  the  Executive  in  the  colony,  it  may  be 
worth  while  to  see  what  were  his  actual  directions  and  powers 
under  the  Commifision,  which,  it  is  believed,  has  never  been 
printed.* 

By  the  terms  of  this  instrument,  the  Governor  is  directed 
to  take  care  that  the  l^islation  of  the  colony  conforms  to  the 
provisions  on  the  subject  in  tiie  Constitution  Statute,  and  to 
appoint  an  Executive  Council  of  persons  nominated  by  the 
Crown  with  the  advice  of  the  Privy  Council,  or  provisionally, 
by  himself,  which  Executive  Council  is  in  no  case  to  consist  of 
more  than  four  members.  He  is  empowered  to  divide  the  colony 
into  "  Districts,  Counties,  Hundreds,  Towns,  Townships,  and 
Parishes,"  to  maJte  grants  of  Crown  land  vrith  the  advice  of  his 
Executive  Council,  and,  subject  to  the  provisions  of  the  various 
statutes  and  his  Instructions  on  the  subject,  to  appoint  judges 
and  judicial  officers,  to  remit  fines  and  penalties  up  to  the 
amount  of  £50  '  in  each  case,  to  pardon  or  suspend  or  mitigate 
the  punishment  of  offenders,  and  to  suspend  &om  office,  in 
accordance  with  the  terms  of  his  Instructions,  any  officials  he 
may  deem  it  necessary  to  remove,  until  the  Crown's  pleasure 
be  known.  In  case  of  the  death  or  absence  of  the  Governor,  all 
the  powers  vested  in  him  may  be  exercised  by  any  Lieutenant- 
Governor  appointed  under  the  sign-manual,  or,  in  the  event  of 
there  being  no  such  person  capable  of  acting,  by  the  senior 
member  for  the  time  being  of  the  Executive  Council 

*  Qm,  OaxtiU,  I3G1,  SSd  Jalj.  [Appareutlj  there  had  besn  a  mupriat  in  the 
earlier  issaes.) 

>  Theorif^nala  of  these  docQmenta  are  in  the  Treaanr;  Offices  at  Melbonme. 

*  This  limit  waa  abolished  iu  the  governorship  of  Sir  Henry  Bully  (Letters- 
Patent  of  2d  December  1SG8,  iu  Treasuty  offices  at  Melboonie). 
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But  these  formal  powers  were  considerably  qualified  by  the 
Boyal  Instructions  which  accompanied  them,  and  which  really 
formed  the  practical   guide   of  the   Governor's   conduct.     By 
these,  the  Governor  is  directed  to  observe  certain  rules  for  the 
prevention  of  ambiguities  in  legislation,  and  to  reserve  for  the 
royal  assent  all  measures  having  the  following  objects  : — 
1.  Infringement  of  the  royal  pfen^tive  or  the  freedom  of  worship. 
S.  Fledge  of  public  credit  for  n^tiable  inatruments,  or  introduction 
of  paper  or  token  currency. 

3.  Raking  of  money  by  lotteries. 

4.  Facilitating  divorce. 

5.  Making  grant  to  the  Oovemor,  or  confeiring  a  private  benefit  on 
anj  person  without  reserving  the  rights  of  others. 

e.  Interfering  with  the  interests  of  British  sabjecta  not  resident  in 

the  colony. 
He  is  also  directed  as  to  his  appointment  of  an  Executive 
Council,  he  must  (unless  specially  prevented)  preside  at  aU  its 
meetings,  and  see  that  accurate  records  of  ite  proceedings  are 
kept  and  transmitted  to  England.  If  he  overrules  the  opinion 
of  the  majority  upon  any  question,  he  must  allow  them  to  enter 
their  reasons  at  length  in  the  Minute-Book.  He  must  properly 
carry  out,  in  his  alienation  of  Crown  lands,  the  rules  laid  down 
by  the  Crown  Lands  Act.  In  making  appointments  to  the 
public  service,  he  must,  in  the  first  instance,  only  act  tem- 
porarily, and  await  the  confirmation  of  the  Home  government. 
When  a  death  sentence  is  pronounced,  he  must  call  a 
meeting  of  the  Executive  Council,  and  summon  the  ju<^  who 
tried  the  case ;  but  the  final  responsibility  for  the  confirmation 
or  respite  of  the  sentence  must  rest  with  him.  Finally,  the 
Governor  is  to  assist  in  the  organisation  of  the  diocese  of  Mel- 
bourne, recently  constituted,  and  to  protect  and  educate  the 
aborigines  by  all  means  in  his  power.^ 

Mr,  La  Trobe's  own  Commission  (of  the  same  date  with  that 
of  Sir  Charles  Fitz  Roy)  simply  appoints  hfm  to  the  oflSce  of 
Lieutenant-Governor  of  Victoria,  with  all  the  "  Eights,  Privileges, 
Profits,  Perquisites,  and  advantages  to  the  same  belonging,"  to 
hold  during  the  pleasure  of  the  Crown ;  and  empowers  him,  in 
case  of  the  absence  or  death  of  the  Governor,  to  exercise  all 
the  powers  contained  in  the  latter's  Commission,  according  to 
present  and  further  Instructions.^ 

*  Origin&l  Instrnctions  in  Treasarj  offices,  Melbourne. 
*  The  original  of  this  Dommisiion  Is  also  in  the  Tnasurj  ofllDaa  at  Melbourne. 
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To  persona  unfamiliar  with  the  mysteriea  of  Downing 
Street,  these  arrangementa  may  seem  needlessly  complex.^  It 
may  indeed  well  be  doubted  whether  it  was  wise  to  attempt 
to  create  a  general  Executive  for  Australia,  in  face  of  the  fact 
that  the  imperial  parliament  had  definitely  declined  to  create  a 
general  legislature,  or  even  to  provide  for  its  creation.  Suppose 
that  in  any  difference  of  opinion  between  Sir  Charles  Fitz  Eoy 
and  Mr.  La  Trobe,  with  regard  to  Yietorian  affairs,  the  Legislative 
Council  of  Victoria  had  taken  the  sideof  the  Lieutenant-Governor 
against  his  chief  Both  parties  would  have  been  placed  in  en 
awkward  position.  But  if  the  legislature  had  appealed  to  Sir 
Charles  Fitz  Eoy  i^ainst  the  Lieutenant-Governor,  the  position 
of  the  latter  might  have  been  intolerable.  It  must  be  re- 
membered that  Sir  Charles  Fitz  Eoy  was  not  only  Governor- 
General  of  Australia,  but  Governor  of  Victoria,  as  well  as  of 
New  South  Wales,  Van  Diemen's  Land,  and  South  Australia. 
Only  towards  Western  Australia  did  he  stand  in  the  position 
of  a  mere  overlord,  and  the  terms  of  his  Instructions  were  such 
that  he  must  have  felt  that  his  position  with  regard  to  Western 
Australia  was  intended  to  be  merely  nominal.  It  was  doubt- 
less the  fear  that  the  same  result  would  ensue  in  the  other 
colonies  which  led  the  Home  government  to  make  the  compli- 
cated arrangements  described  in  this  chapter.  But  it  seems 
more  than  likely  that  these  arrangements,  if  acted  upon,  would 
have  led  to  dire  confusion,  and,  as  a  matter  of  fact,  they  never 
were  acted  on,  at  least  so  far  as  Victoria  was  concerned.  If  it 
was  merely  desired  to  pay  a  well-merited  compliment  to  a 
valuable  public  servant,  whose  sphere  of  action  was  being 
apparently  reduced  just  as  he  was  deserving  well  of  bis  country, 
the  object  might  surely  have  been  attained  by  Uie  simple  grant 
of  the  titular  distinction  of  Governor-General  to  Sir  Charles 
Fitz  Koy. 

However,  the  arrangement  was  continued  during  Sir  Charles 
Fitz  Boy's  tenure  of  office.  Sir  Charles  Hotham's  commission, 
dated  the  3d  December  1853,^  being  in  the  same  form  as  that 
of  Mr.  La  Trobe.     But  on  Sir  Charles  Fitz  Eoy's  departure, 

1  It  is  pogaible  that  thej  were  inggeBted  by  Indian  precedentt.  (Cf.  33  Geo. 
III.  c.  62,  gg  40-48,  and  3  k  4  Wili  IV.  c  85,  gg  56-68.)  And  again,  tha 
Australian  precedent  may  have  reacted  on  eabaeqaent  Indian  practice. 

*  Original  in  Treasary  offioei  at  Helbonrne. 
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in  January  1855,  a  new  Conuniasion  aa  Governor  of  Victoria,^ 
snbatantif^y  in  the  same  form  as  that  of  Sir  Charles  Fitz  Boy, 
was  issued  to  Sir  Charles  HoUiam;  and  though  the  title  of 
Govemor-Gteneral  was  coutiniied  till  the  arrival  of  Sir  John 
Young  in  Sydney  in  the  year  1861'  we  hear  very  little  more 
about  it     It  seems  to  have  been  of  no  practical  value. 

With  these  preparations,  die  constitution  of  Victoria  was 
got  to  work.  But  not  without  a  severe  trial  of  stability.  For 
the  discovery  of  gdd  in  New  South  Wales  was  speedily  fol- 
lowed by  its  discovery  in  Victoria,  and  so  great  was  the  shock 
that  the  wheels  of  govenunent  were  well-nigh  stopped.  On 
the  16th  July  1851,  less  than  three  weeks  after  separation, 
the  Lieuteoaut-Govemor  was  obliged  to  issue  a  notice  to  the 
effect  that  any  public  servant  who  resigued  his  post  ui  the 
existing  emergency  would  be  noted  as  intJigible  to  serve  again, 
and  would  certainly  not  be  re-appointed  during  His  Excellency's 
administration.'  And  this  ominous  notice  was  followed  at  the 
expiration  of  a  month  by  a  proclamation  *  declaring  it  to  be 
iU^al  to  take  gold  &om  any  lands  in  the  colony,  and  to  dig 
or  search  for  gold  in  the  unalienated  lands  of  the  Crown.  On 
the  18th  August  1861  appeared  Begulations  for  Gold  Licences. 
They  are  practically  identical  with  those  issued  by  Sir  Charles 
Fitz  Roy  for  New  South  Wales,  and  fix  the  Hcence  fee  at  thirty 
shillings  a  month,  payable  in  advance,  the  licence  to  be  obtain- 
able &om  the  Commissioner  on  the  spot,  who  is  to  make  rules 
adjusting  the  boundaries  of  the  different  claims,  to  prevent 
confusion.  No  one  is  to  be  eligible  for  a  licence  or  renewal 
unless  be  produces  a  certificate  of  discharge  from  his  last  place, 
or  proves  to  the  satisfaction  of  the  commissioner  that  he  has 
not  improperly  absented  himself  from  hired  service.  No  licences 
to  dig  in  private  lands  are  for  the  present  to  be  granted  to  any 
person  but  the  owners  or  their  nominees.  The  B^ulations  are 
followed  by  the  well-known  form  of  licence." 

In  spite  of  the  severe  shock  produced  by  these  events,  and 

<  Dated  Sd  Feb.  18ES.     Origjiml  in  Treasmy  offices  «t  Utlboarne.    The  ntazi- 
mtun  membenhf  p  of  the  Executive  Couuoil  is  by  this  CommiBaioii  extended  to  six. 
>  Cf.  Qov.  OaaUe  (N.  S.  W.),  1861,  Slit  Jan.,  16th  M«y. 

*  Oov.  OaittU,  23d  July  ISGl. 

*  Ifith  Aug.  1851,  Oov.  QastOt.     (MS.  copy  in  Public  Library,  Melbourne.) 

*  Copy  of  RegulstiouB  in  GW  OoMtU,  20th  Aug.  1361.    (Specimen!  of  licences 
■ctoftlly  issned  cui  be  teen  in  the  Public  Ubraij,  Melbourne.) 
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the  evil  passions  which  they  aroused,  the  new  Constitution  was 
started.  On  the  4th  6ctobei  the  returns  of  the  elections  were 
pulilisbed.'  Ou  the  1 7th  the  first  meeting  of  the  Couacil  was 
fixed  by  proclamation  for  the  11th  November,  at  St.  Patrick's 
Hall,  Bourke  Street.^  On  the  31st  the  appointment  of  the 
non-elective  members  was  proclaimed,'  and  on  the  11th 
November  the  Council  duly  met.* 

There  were  names  well  known  in  Attetralia  on  the  roUa  of 
the  first  Legislative  Council  of  Victoria.  Mr.  J.  P.  Fawkner, 
one  of  the  pioneers  of  the  colony,  sat  for  the  counties  of  Talbot, 
Dalhousie,  and  Anglesey ;  Mr.  J.  F.  Palmer  (afterwards  Speaker) 
for  Normanby,  Dundas,  and  Follett;  Mr.  'Wimam  Westgarth 
and  Mr.  John  O'Shanassy  for  Melbourne  City.  The  nominee 
members  included  Mr.  (afterwards  Sir  William)  Stawell,  the 
future  Chief- Justice ;  Captain  Lonsdale,  the  first  magistrate  of 
Port  Phillip;  Mr.  (afterwards  Sir  Redmond)  Barry ;  Mr.  Ebden, 
whose  resignation  of  his  seat  in  the  Sydney  Council  bad  led  to 
the  election  of  Sir  Thomas  Mitchell ;  and  Mr.  William  Clark 
Haines,  the  future  Colonial  Secretary  and  first  Responsible 
Premier  of  Victoria.  It  will  be  noticed  that  of  the  nominee 
members  only  two  were  members  of  the  Executive  Council. 

Immediately  upon  the  assembling  of  the  legislature  the 
members  proceeded  to  elect  a  Speaker.  The  choice  fell  upon 
Mr.  J.  F.  Palmer,"  who,  on  the  following  day  (I2th  November 
1851),  was  allowed  by  the  Lieutenant-Governor.*  On  the  13th 
followed  the  latter's  opening  speech,^  which  contained  more 
than  one  interesting  announcement  with  regard  to  the  future 
relations  between  the  legislature  and  the  executive.  The 
Lieutenant-Governor  stated  that  he  should  submit  the  details 
of  the  Government  expenditure,  even  in  the  unalterable  items 
of  the  schedule,  for  the  Council's  examination,  that  he  should 
propose  a  revised  tariff  after  consultation  with  the  other 
colonies,'  that  he  should  propose  a  new  system  of  education 
and  a  new  judicial  system.  He  asked  for  an  indemnity  for 
the  acts  of  the  executive  in  dealing  with  the  emergencies  con- 

•  Got.  OaxeiU,  8th  0«t.  1861.  ■  Ibid.  22d  Oct,  ■  Ibid.  5th  Not, 

•  V.andP.  1851,  p.  1  (this  volume  is  Dot  Id  the  Public  Library). 

•  Ibid.  •  Ibid.  p.  3.  '  Ibid.  p.  10. 

»  Thia  plan  wm  hbtsc  carried  ont  The  Costoma  Acts  of  New  South  Walw 
and  Victoria  for  the  rollomug  j«at  ara  aubataatially  diSerent  (ct  16  Vic  No,  2 
IViotorial  and  16  Vic  No.  7  (N,  S,  W.]) 
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sequent  upon  the  gold  discoveries,'  and  he  laid  before  the 
Council  the  papers  relative  to  the  proposed  fiuancial  settlement 
with  New  South  Wales,' 

Two  more  formalities  had  to  be  disposed  of  before  the 
legislature  could  get  fairly  to  work.  Disputed  returns  required 
decision,  and  the  Council  needed  Standing  Orders  to  regulate 
the  details  of  its  business. 

There  was  only  one  case-  under  the  former  head.  On  the 
13th  November  the  Lieutenant-Governor  laid  before  the  Council 
a  petition  which  he  had  received  &om  Geeloi^  complaining  of 
the  letum  of  Mr.  Eobert  Bobinson  for  ^e  constituency  on  the 
ground  of  bribery  under  the  47th  section  of  the  Electoral  Act, 
"  For  supplying  meat  and  drink  to  the  voters  at  the  said  elec- 
tion and  keeping  open  public  houses  thereat"  *  On  the  fol- 
lowing day  the  Speaker  produced  his  variant  appointing  the 
Committee  of  Elections  and  Qualifications/  its  members  were 
duly  swom,  and  on  the  20th  November  Uie  petition  was 
referred  to  them  for  decision.'  On  the  11th  Decauber  tJieir 
report  was  brought  up  and  received.  After  hearing  the  evidence, 
the  Committee  found  that  the  charges  had  not  been  proved, 
but  that  the  petition  was  not  frivolous  or  vexatious.'  This 
finding  is  practically  equivalent  to  a  declaration  that . "  All's 
fair  in  war,"  and  is  not  creditable  to  the  morals  of  the  com- 
munity at  the  period.  The  published  evidence  proves,  either 
that  the  bribery  was  open  and  unquestioned,  or  that  the  wit- 
nesses were  guilty  of  unblushing  perjury.' 

On  the  12th  December  the  CouncQ  Eidopted  a  set  of  Stand- 
.  ing  Orders,  which  were  duly  approved  by  the  lieutenant- 
Govemor.* 

'  App«mitl;  the  Ckiimd]  did  not  comply  vitb  this  request,  bnt  they  pused 
a  statute  dealing  witli  future  cases  (16  Vic  No.  16}. 

>  Cf.  poet,  pp.  163,  le*.  '  r.mdP.  1861,  p.  418.  *  Ibid,  sub  date. 

'  Ibid,  sub  d&te.  *  Report,  Und.  p.  65S. 

'  Endence  iu  F.  (md  P.  1S51,  pp.  GGS-5e4. 

•  Ibid,  tub  date.  There  is  a  copy,  initialed  by  the  Speaker,  in  the  volmne 
of  Velti  and  Procttdinga  at  the  Parliameat  Houses. 
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TWO   riNAMCIAL   QUE3TI0H3 

Two  fiDancial  questioDS  were  disposed  of  Id  the  early  years  of 
the  new  Constitution.  One  related  to  the  exact  footing  upon 
which  the  financial  separation  between  New  South  Wales  and 
Victoria  should  be  effected,  and,  though  not  of  firstrate  import- 
ance, it  is  worth  a  passing  notice.  The  other,  the  transfer  of 
the  collection  of  the  Customs  duties  horn  imperial  to  colonial 
hands,  becomes  very  important  in  the  light  of  subsequent  events. 
It  will  be  remembered  that  on  the  opening  of  the  first 
session  of  the  new  Legislative  Council  of  Victoria,  the  lieu- 
tenant-Govemor  had  laid  on  the  table  the  papers  relating  to 
the  financial  settlement  with  New  South  Wales.^  It  will  also 
be  remembered  that  in  the  course  of  the  agitation  for  separa- 
tion, the  old  Legislative  Council  at  Sydney  had  passed  a 
resolution  to  the  effect  that  the  revenues  from  New  South 
Wales  proper  and  Port  Phillip  should  be  treated  as  distinct 
from  the  1st  January  1850.*  The  Government  of  New  South  ■ 
Wales  was  prepared  to  effect  a  settlement,  upon  the  stricter 
basis  of  a  division  as  from  the  actual  date  of  Separation,  based 
upon  the  average  contributions  of  the  preceding  twelve  months,* 
Lieutenant-Governor  La  Trobe  took  a  third  view,  and  contended 
that  the  accounts  should  be  treated  as  distinct  from  the  1st  of 
January  1849,  on  the  ground  that  Separation  was  practically 
conceded  from  that  date,* 

'  AnU,  p.  162.  '  Ante,  p.  184, 

■  Cf.  Hinnte  of  Executive  Conncil  of  N.  S.  W.,  Ilth  March  1SG2  (copy  in 

y.  and  P.  1863-4,  it  p.  464). 

*  Letter  of  Mr.  La  Trobe,  3d  May  1851,  Snd.  p.  4GS.    There  was  no  dispute 

as  to  the  Land  fuada,  which  had  praoticallj  been  kept  diatinct  &om  the  resmnp 

tion  of  immigration  in  1S48. 


1  by  Google 


i64  TIVO  FINANCIAL  QUESTIONS  part  ii 

The  practical  issue  betweea  the  parties  was  a  sum  of 
£21,165 :  17  :4,  and,  as  there  seemed  no  likelihood  of  an 
agreement,  the  Governor-General  decided  to  refer  the  question 
to  the  Home  government  for  decision,  at  the  same  time  point- 
ing out  that  as  the  Constitution  Statute  made  no  express 
provision  on  the  subject,  it  might  possibly  be  necessary  to 
obtain  fresh  l^slation/  The  Secretary  of  State,  being  fur- 
nished with  full  accounts,^  on  •considering  the  matter,  concurred 
with  the  view  of  the  Government  of  New  South  Wales,  that  the 
legal  date  of  separation  was  the  only  date  of  which  official 
notice  could  be  taken,  but  for  further  Becurity  referred  the 
matter  to  the  Lords  of  the  Treasury.*  The  latter  fully  ^reed 
with  the  Minister,  and  further  had  no  doubt  that  the  settle- 
ment was  warranted  by  inference  from  the  Constitution  Statute, 
without  further  l^ishttion>  Upon  this  basis,  therefore,  the 
settlement  was  effected,  apparently  without  further  remouBtrance. 

The  matter  of  the  Customs,  though  there  was  no  dispute 
in  connection  with  it,  proved  somewhat  intricate,  and  its  history 
well  illustrates  the  complicated  machinery  of  the  Imperial 
executive. 

By  the  English  statute  9  &  10  Vic.  c  94,  a  long  series 
of  "Acts  to  regulate  the  Trade  of  the  British  F(»Bessions 
Abroad,"  *  passed  with  the  object  of  secnring  uniformity  in  the 
Customs  laws  in  force  throughout  the  colonial  empire,  were 
in  effect  repealed,  permission  being  given  to  the  colonies  to 
alter  and  repeal  the  Customs  duties  established  under  those 
statutes,  by  colonial  Act,  assented  to  by  Her  Majesty  and  the 
Imperial  Parliament.  The  "  Acta  to  regulate  the  Trade  of  the 
British  Possessions  Abroad  "  had  not  in  express  terms  included 
the  Australian  colonies,  but,  as  we  have  seen,"  they  had  really 
been  applied  to  New  South  Wales ;  and  when  it  had  been 
desired  to  give  to  the  latter  colony,  and  others  of  the  Australian 
group,  the  power  to  impose  their  own  Customs  duties,  this 
power  had  been  expressly  conferred  by  Imperial  legislation.' 
Moreover,  in  auditing  the  expenses  of  *  and  in  making  appoint- 

'   V.  (ind  F.  1S53-4,  ii.  p.  454.  "  Cf.  t'iiA  pp.  468-4M, 

»  Ihid.  p.  468.  *  lUd.  p.  469. 

'  Viz.  the  8  Geo.  IV.  c  114  ;  8  4  4  Will.  IV.  c  59  ;  8  &  9  Vic.  a  93. 

•  AiitE,  p.  30. 
'  B.g.  69  Geo.  III.  c  111 ;  3  Geo.  IV.  c  9e ;  9  Geo.  IV.  a  88,  g  26. 
1  Cf.  7  4  8  Vic  c.  82. 
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menta  to  the  Australian  Customs  staffs,  the  Imperial  govem- 
ment  bad  followed  the  practice  observed  in  those  colonies  to 
which  the  "  Acts  to  r^ulate  the  Trade  of  the  British  Possessions 
Abroad  "  did  strictly  apply.' 

The  statate  of  1846  necessitated  a  chaise  in  this  practice, 
and  accordingly,  by  direction  of  the  Treasury  in  1847  and 
following  years,  the  Imperial  ofGcera  employed  under  the 
Board  of  Customs  in  Canada  had  been  withdrawn,  with  the 
exception  of  a  few  who  remained  to  secure  the  observance  of 
the  still  subsisting  Imperial  laws  relative  to  trade  and  naviga- 
tion.' This  change  the  Home  government  now  proposed  to 
extend  to  the  Customs  establishments  in  the  Australian 
colonies,  and  on  the  8th  August  1850  the  Secretary  of  State 
for  the  Colonies  (Earl  Grey)  issued  a  circular  to  the  Governors 
of  the  colonies  in  question,  in  which  he  announced  that  the 
Home  government  did  not  propose  to  await  the  coming  into 
force  of  the  new  constitutions  to  effect  the  contemplated 
change,  but  to  complete  it  at  once.  The  effect  of  the  chai^ 
would  be  that,  with  the  few  exceptions  necessary  to  enforce 
the  Imperial  rules  relative  to  trade  and  navigation,  the  Customs 
ofBcials  would,  for  the  future,  stand  on  the  same  footing  as  the 
other  officials  in  the  colonial  service,  i.&.  would  be  appointed 
and  dismissed  provisionally  by  the  Governor,  subject  to  the 
approval  of  the  Colonial  Office,  in  manner  provided  by  the 
Colonial  Begulations.' 

But  in  the  course  of  a  few  months  the  Home  government 
seems  to  have  changed  its  mind  with  regard  to  the  exact 
nature  of  the  alterations  proposed  to  be  introduced,  for  on  the 
19th  April  1851  we  find  Earl  Grey  writing  to  the  colonial 
Governors  to  the  effect  that  it  is  determined,  instead  of  retain- 
ing Imperial  officials  to  secure  the  enforcement  of  the  Imperial 
Kavigation  Laws,  to  transfer  the  whole  of  the  Customs  estab- 
lishments  to  the  Colonial  Governments,  vesting  in  certain  of 
the  .colonial  officials  the  powers  necessary  to  enforce  the 
Imperial  rules.  In  return  for  these  powers,  the  officials  in 
question  are  to  furnish  such  returns  and  documents  relating  to 

>  Tre»sur7  Minnte  of  2Eth  Jane  1850  (V.  and  F.  1862-3,  i.  p.  701),  (wd  dr- 
cuUt  of  Eorl  Orej  {ibid.  p.  702). 

>  Ct  Treasury  MinuU  of  2Sth  Jniia  1850  (ibid.  p.  701). 

•  Circular  in  iMd.  p.  701.  Ae  to  the  lUgulaiiom  in  queation,  cf.  offici&l  copy 
Id  Public  Librtuy,  Melboume. 
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trade  fts  may  be  needed  for  the  informatioD  of  the  Imperial 
government.^ 

Due  notice  of  the  application  of  this  change  to  Victoria 
was  sent  by  Earl  Grey  to  Mr.  La  Trobe.  In  announcing  the 
event,  the  Secretary  of  State  for  the  Colonies  especially  cautions 
the  Lieutenant-Governor  to  continue  so  far  as  possible  in  their 
present  positions  the  existing  officials,  although  they  will 
legally  be  subject  to  his  power  of  removal.  The  Lieutenant- 
Governor  is  also  directed  to  consider  and  report  upoa  the  best 
means  of  examining  and  auditing  the  Customs  accounts  in  the 
colony.* 

The  next  step  in  the  process  was  a  letter  sent  from  the 
Imperial  Commissioners  of  Customs  to  tbe  Collector  of  Customs 
at  Melbourne,  in  which  the  latter  is  informed  that  "  deputa- 
tions "  appointing  him  and  certain  others  Controllers  of  Customs 
and  Navigation  Laws,  together  with  Instructions  for  the  per- 
formance of  the  new  duties,  have  been  forwarded  by  the 
Commissioners  to  the  Lords  of  tbe  Treasury  for  transmission  to 
the  (Lieutenant)  Governor  of  Victoria.  TJpon  receipt  of  the 
letter,  the  Collector  is  to  place  himself  in  communication  with 
the  (Lieutenant)  Governor,  with  a  view  to  the  transfer,  on  a 
date  to  be  fixed  by  His  Excellency,  of  the  establishment  of 
Customs  to  the  Colonial  government.  From  the  time  of  the 
transfer  the  Customs  accounts  will  be  rendered  to  the  Colonial 
government.' 

Upon  receipt  of  this  despatch  the  Collector  of  Customs  at 
Melbourne  wrote  a  formal  letter  to  the  Colonial  Secretary, 
announcing  the  fact,  and  requesting  the  Lieutenant-Governor 
to  name  a  date  for  the  transfer.*  Thereupon  the  Lieutenant- 
Governor  laid  all  the  papers  before  the  Legislative  Council,^ 
and  suggested  the  31st  December  1852  as  the  date  for 
completing  the  process.  In  this  suggestion  the  Legislative 
Council  immediately  concurred,'  and  passed  an  Act  ^  vesting 
the  necessary  powers  of  appointing  Customs  officials  in  the 
Lieutenant-Governor,  and  making  general  rules  for  tbe  regula- 
tion of  the  department     But  it  would  appear  that  the  actual 

'  r.andP.  1852-3,  L  p.  704. 

■  Ibid.  p.  eea.    Bj  the  ConBtitntion  SUtute  (13  k  14  Vic  C  B9,  g  IG)  the 
Imperial  government  reaerrcd  tbe  fovtt  to  give  dlrectioDs  on  thia  point. 
'  Jhid.  p.  700.  '  Und.  »  Ibid.  11th  Augort. 

•  Ibid.  29th  AngusL  »  Ifl  Vio.  No.  23. 
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re-OTganisation  was  not  effected  till  the  appointment  of  Mr. 
Childers  in  1854,  and  even  then  the  old  title  of  "Collector" 
was  retained,  though  tJie  Collector  undertook  the  Imperial 
duties  of  "  Comptroller  of  Customs  and  Navigation  Laws."  ^ 
The  inevitable  effect  of  the  change  would  be  to  consolidate  the 
colonial  executive,  and  thus  prepare  the  way  for  Besponsible 
Government. 

'   V.  and  P.  1866-8  (Papara),  ii  p.  61. 
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LOCAL   GOVEENMENT 

It  now  becomes  necessary  to  ezamine  the  progress  made  in 
the  development  of  local  government  under  the  Constitution 
of  1850. 

By  the  Conatitution  Statute  itself  it  is  provided  that  all 
District  Councils  created  under  the  constitution  of  1842,  to 
which  no  elections  have  ever  taken  place,  shall  be  treated  as 
null,  and  that  even  in  cases  where  elections  have  taken  place, 
the  Governor  may,  upon  the  petition  of  the  Council  itself  or  of 
the  inhabitant  householders  of  the  District,  revoke  the  patent 
of  constitution.  The  way  thus  being  cleared  of  former  wrecks, 
the  Governor  is  to  have  power,  upon  the  petition,  duly  pro- 
claimed, of  the  inhabitant  householders  of  any  division  not 
included  in  an  existing  District  Council,  to  incorporate  such 
inhabitants  in  manner  and  for  the  purposes  provided  by  the 
statute  of  1842.'  In  nearly  all  respects  the  provisions  and  . 
powers  contained  with  respect  to  the  subject  in  the  statute  of 
1842  are  to  apply  to  the  Districts  thus  created,  but  the 
important  and  unpopular  provision  of  that  statute  which 
provides  foi  the  payment  of  half  the  police  expenses  of  the 
colony  by  assessment  levied  upon  the  Districts,  is  unequivocally 
repealed.^  It  is  also  provided  that,  in  spite  of  any  powers  of 
local  government  existing  by  virtue  of  either  statute,  ihe 
colonial  legislature  may  r^ulate  the  exercise  of  their  powers 
by  the  local  bodies,  as  well  as  alter  their  constitution  and 
powers  and  the  limits  of  the  districts  themselves.* 

Practically,  then,  the  new  Constitution  made  the  future 
formation  of  local  government   areas  optional   on   the   part 

>  IS  &  11  Tic.  c  69,  g  so.  *  Und,  g  28.  ■  JKd.  %  it. 
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of  their  inhabitants,  and  removed  the  most  objectioDable 
feature  of  the  old  system,  the  heavy  charge  for  the  police 
rate. 

la  the  second  sessioa  of  the  new  l^islature  the  matter 
was  taken  up,  and  a  select  committee  appointed  to  consider  the 
whole  subject  of  district  councils.'  On  the  15th  September  a 
report  was  presented.*  The  committee  find  that  the  lailure  of 
the  scheme  of  1842  is  due  mainly  to  the  great  areas  of  the 
districts,  and  to  the  provisions  as  to  the  police  rata  They 
recommend  that  for  the  future  areas  of  local  government  shall 
not  have  a  radius  of  more  than  twenty-five  miles,  that  the 
duties  of  the  local  bodies  shall  be  confined  to  the  execution  and 
maintenance  of  public  works,  that  to  this  end  the  suggestion 
of  the  Privy  Council  with  r^ard  to  the  distribution  of  the 
territorial  revenue  shall  be  adopted,  and  that  the  outstanding 
liabilities  of  the  Districts  of  Bourke  and  Grant  shall  be  defrayed 
out  of  the  general  revenue.* 

Of  these  suggestions  the  most  substantial  for  general 
purposes  are  certainly  those  which  recommend  a  reduction  of 
the  area  of  the  districts  and  the  scope  of  the  local  government 
fonctions.  But  the  report  of  the  committee  loses  a  good  deal 
of  its  value  when  it  appears  that  the  evidence  upon  which  it 
is  framed  is  very  scanty,  and  obviously  biassed.*  Only  two 
witnesses  were  examined,  and  they  were  both  led.  The 
report  must  he  taken  merely  as  an  expression  of  the  a  priori 
views  of  the  Committee,  and  it  was  not  adopted  by  che 
Council' 

For  there  was  a  rival  scheme  in  the  field.  On  the  7th 
July  1852  the  Lieutenant-Governor  had  laid  before  the  legis- 
lature a  return  showing  the  amount  expended  on  roads  and 
bridges  by  the  government  during  the  year  1851,*  and  on  the 
same  day  with  the  appointment  of  the  District  Councils  Com- 
mittee (which  was  only  carried  by  12  votes  to  5)  another 
committee  had  been  appointed  without  opposition  to  consider 
the  subject  of  roads  and  bridges.^  On  the  3d  Kovember  this 
Committee  presented  a  very  interesting  report,  in  which  they 
sketched  the  previous  history  of  road-making  in  the  parent 

»  r.andP.  1852-3,  nth  July.  ■  Ibid,  eub  date. 

■  Ihid.  ii.  p.  373.       *  Ibid.  pp.  377-381.        >  Ibid.  1S62-3,  Ist  December  1852. 

■  Ibid,  nib  date.  '  Ihid.  1852-3,  14th  July. 
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colony  ol  New  South  Wales.  Before  1824*  all  the  roada  had 
been  made  by  Goveinment  as  part  of  its  ordinary  duty,  and 
tolls  for  maintenance  had  been  levied  under  prerogative  claim. 
This  practice  was  recognised  and  continued  after  the  constitu- 
tion of  the  legislative  Council  by  the  6  Geo.  IV.  No.  20 
(N.  S.  W.),«  continued  by  the  2  WilL  IV.  No.  12  (N.  S.  W.), 
and  the  policy  thus  inai^urated  was  extended,  and  great 
additional  powers  given  to  the  Surveyor -General,  by  the  4 
WilL  IV.  No.  11  (N,  S.  W,),  which  also  empowered  the  governor 
to  appoint  "  Commissioners  of  Eoads,"  charged  to  inspect  and 
report.  But  it  is  expressly  provided  by  this  Act  that  these 
developments  shall  not  int^ere  with  "  tiie  right  of  the  Crown 
to  make  or  repair  public  or  private  Boads."  ^  A  schedule  to 
this  Act  shows  that  at  the  date  of  its  passing  (1833)  there 
were  only  thirteen  public  roads  in  the  whole  colony, 

A  great  step  in  the  process  of  development  was  taken  in  the 
year  1840,  when  the  Legislative  Council  of  New  South  Wales 
passed  an  Act,*  providing  for  the  election  of  trustees  of  parish 
roads  by  the  proprietors  of  land  situated  within  three  miles 
of  and  usually  approached  by  any  parish  road.  The  trustees  so 
elected  may  hold  office  for  three  years,  and  may  levy  a  rate  for 
the  purpose  of  making  or  maintaining  parish  roads.  They  may 
also  appoint  surveyors,  endowed  with  powers  similar  to  those 
granted  to  the  Surveyor-General  by  the  4  Will  IV,  No.  11, 
and  the  Governor  is  empowered  to  proclaim  tolls  on  the  roads 
and  to  assign  the  proceeds  to  the  trustees. 

Apparently  some  progress  had  been  made  under  this  last 
enactment,  for  in  the  year  1850  we  find  an  Act^  giving 
extended  powers  of  letting  the  road  tolls  to  farm.  It  should 
be  remembered  also  that  the  corporations  of  Melboimie  and 
Geelong  had  considerable  powers  in  the  matter  of  road-making. 

Accordingly  the  committee  recommend  a  further  develop- 
ment of  the  existing  policy,  by  the  creation  of  an  elective 
Central  Boad  Board,  charged  with  the  duty  of  maintaining  the 
main  roads  and  bridges,  and  a  provision  for  the  creation  of 

'  Le.  the  date  of  the  creation  of  the  first  Legislative  Connca  under  4  Geo.  IV. 
0.  M  (onfc,  p.  12). 

>  This  Act  based  itself  apoit  the  Imperial  Statute,  69  Oeo.  III.  c  114,  hut  the 
latter  enactment  reallj  onl;  refers  to  import  duties. 

'  4  WilL  IV.  No.  11  (N.  3.  W.),  g  33.  *  4  Vic.  Ho.  12  (N,  S.  W.) 

•  1*  Vic.  No.  6  (N.  8.  W.) 


i  by  Google 


CHAP.  XVIII  CENTRAL  ROAD  BOARD  \^\ 

District  Boad  Boards,  in  districts  proclaimed  bj  the  Goventor, 
with  cbaige  of  the  parish  and  cross  roads.  The  Central  Road 
Board  is  to  have  the  disposal  of  all  the  government  grants  for 
roads,  and  is  to  be  assisted  by  an  executive  of  an  inspector- 
general  and  stafT.  The  chairmen  of  the  District  Boards,  when 
these  are  established,  are  to  have  seats,  but  not  votes,  on  the 
Central  Board.^ 

The  valuable  report  of  the  committee  formed  the  basis  of 
the  16  Tic.  No,  40 — the  "  Act  for  making  and  improving  Roads 
in  the  Colony  of  Victoria."  But  in  one  important  particular  the 
Act  differed  from  the  views  of  the  committee.  The  Central 
Road  Board  created  by  the  Act  was  a  nominee  body  of  three 
members, appointed  during  pleasure  by  the  Lieutenant-Governor,' 
The  Central  Road  Board  is  to  have  the  powers  and  officials 
suggested  by  the  report,*  and  local  Road  Districts  are  to  be 
formed  in  the  manner  proposed  by  the  same  document,  except 
that  the  initiation  is  vested  in  rather  a  larger  class  of  persons.^ 
Until  the  District  Boards  are  formed,  the  trustees  of  parish 
roads  elected  under  the  4  Via  No.  12  (N.  S.  W.)  are  to  act  aa 
District  Boards  for  three  miles  on  either  side  of  their  pariah 
roads.'  But  though  the  District  Boards,  when  created,  are  to 
have  power  to  levy  tolls,  the  fixing  of  the  rate  is  to  be  left, 
within  the  bounds  prescribed  by  the  Act,  to  a  meeting  of  land- 
holders and  hous^olders.'  The  occupier  of  land  is  to  be 
primarily  liable  for  the  rate,  hut  may  deduct  one-half  from  his 
reoL^  All  the  funds  collected  by  the  District  Boards  are  to  be 
paid  into  the  Colonial  Treasury,  but  are  to  be  issuable  upon 
warrants  signed  by  the  chairmen  and  one  member  each  of  the 
respective  Boards  which  collected  them.*  The  District  Boards 
are  to  be  capable  of  suing  and  being  sued  in  the  names  of  their 
members,  but  the  liability  for  corporate  debts  is  to  be  confined 
to  corporate  property,* 

This  was  a  thoroughly  statesmanlike  attempt  to  deal  with 
the  question,  and  it  succeeded  admirably.  Up  to  the  31st 
December  1855,  less  than  two  years  from  its  creation,  the 
Central  Road  Board  had  completed  152  miles  of  main  road, 
and  done  a  good  deal  of  other  work  at  a  time  when  labour  was 

'  Sw  report  in  V.  and  P.  1852-8,  ii  pp.  604-8.  '  18  Vic.  No.  40,  %  2. 

'  18  Vio,  No.  40.  '  §S  B  and  7.  •  8  H. 

■  8  27.  '  §  30,  »  5  58.  » %  69, 
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singularly  hard  to  get  and  very  difficult  to  organise.^  The 
scheme  of  District  Boards  gradually  developed,  till  it  glided 
Qaturally  into  the  policy  of  the  "Shires  Statute"  of  1869,* 
which  again  led  the  way  to  the  consolidating  Local  Government 
Act  of  18  7  4.  But  it  is  doubtM  if  the  credit  of  the  policy  can 
rightly  be  claimed  by  Victorian  statesmen,  for  there  can  be  little 
hesitation  in  attributing  the  main  outlines  at  least  of  the  scheme 
to  similar  legislation  which  had  taken  place  a  short  time  before 
in  South  Australia  and  Van  Diemeu's  Land.^ 

But  another  great  step  in  the  development  of  local  govem- 
ment  was  taken  in  this  period  In  the  year  1864  general 
measures  upon  the  subject  were  proposed  by  the  Government, 
which  obviously  wished  to  attempt  some  fulfilment  of  the 
intentions  of  the  Constitution  Statute.  Althoi^h  former  efforts 
to  introduce  a  complete  scheme  of  local  government  into  the 
country  districts  had  not  been  successful,  tiie  town  corporations 
of  Melbourne  and  Geelong  had  for  some  time  been  in  existence 
with  good  results,  and  quite  recently  the  municipal  fmnchise 
had  been  greatly  extended.' 

The  result  of  the  Government  proposals  was  the  "  Act  for 
the  iEstablishment  of  Municipal  Corporations,"*  which  em- 
powered the  incorporation  of  any  area  not  exceeding  9  square 
miles,  and  having  a  population  of  at  least  300,  upon  the 
petition  of  150  resident  householders,  not  opposed  by  a  greater 
number,^  and  authorised  the  Governor,  with  the  consent  of  the 
municipality,  subsequently  to  include  within  it  any  adjoining 
district  with  a  density  of  population  of  36  resident  house- 
holders to  the  square  mile.^ 

The  governing  body  of  the  municipality  is  to  be  a  Council, 
consisting  of  three,  five,  or  seven  members,  with  a  chairman 
annually  elected,  and  made,  ex  officio,  a  justice  of  the  peace.^ 
The  members  of  Council  retire  by  rotation,  but  are  re-eligible.® 
The  powers  given  to  the  municipal  Council  are  considerable. 
It  has  the  power  of  making  by-laws  for  the  "  general  good 
government "  of  the  district"  It  is  to  manage  the  roads,  piers, 
and  wharves,  and  to  provide  and  manage  public  cemeteries,  to 
care  for  the  poor  and  infirm,  to  provide  a  water  supply,  and  to 

'   V.andP.  1852-3,  ii.  p.  Ell.  '  33  Vic  No.  868. 

•  Cf.  Ordinance,  1849,  No.  14  (8.  A.)  and  15  Vic  No.  8  {Van  Diemen's  Land). 
*  Bj  the  IS  Vic  No.  18,  reducing  the  qualification  by  ono-half. 

'  18  Vic  No.  16.        '5  2.         '§3.        »  H  10-17.        »  §  18.        '°S28! 
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make  rules  for  drainage  and  lighting  arrangements.'  It  may 
levy  tolls  and  dues  upon  the  loads,  wharves,  and  other  public 
conveniences  within  its  district,  and  a.  general  rate  on  houses 
and  land  not  exceeding  two  shillings  in  the  ponnd  on  the 
annual  value,  half  of  anch  rate  to  be  paid  by  the  landlord  and 
half  by  the  tenant.^  All  by-laws,  rates,  and  assessments  are 
to  be  approved  of  by  the  Lieutenant-Governor  before  coming 
into  operation,'  and  the  Government  is  to  have  the  right  of 
inspecting  the  progress  of  all  works  undertaken  with  borrowed 
money.*  If  a  Council,  after  receiving  a  loan  of  public  monies, 
fails  to  comply  with  its  ei^agements,  and  the  ratepayers  decline 
to  elect  a  new  Council,  the  Governor  may  transfer  its  functions 
to  a  board  of  commissioners,  to  be  exercised  until  the  loan  is 
repaid." 

This  Act  may  be  regarded  as  the  parent  of  town  self- 
government  in  Victoria,  just  as  the  16  Vic.  No.  40  was  the 
parent  of  rural  self-government  The  area  fixed  by  it  as  the 
maximum  for  a  municipality  still  remains  the  orthodox  limit 
for  a  boroi^h,  and  many  of  the  provisions  of  the  Act  are  con- 
tinued in  the  most  recent  legislation  on  the  subject.  The  Act 
was  popular,  and  immediately  put  into  force.*  The  period 
before  us  is  .  therefore  important,  amongst  other  things,  as 
being  the  seed  plot  of  the  system  of  local  government  in 
Victoria. 

»  »  27,  28.  *  I  30.  '  g  88.  ♦  8  28.  »  8  60.     * 

*  Ct  petitions  for  incorpontion  in  Q.  0.  18G5,  27th  Febrntuj,  etc. 
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THE   ADMIKISTBA.TION   OF   JUSTICE 

The  arrangementa  contemplated  by  the  constitution  of  1860 
for  the  establishment  by  Letters- Patent  of  a  Supreme  Court  of 
Victoria  were  never  carried  out,  for  things  moved  quickly  in 
those  days,  and  within  a  short  time  after  the  establishment  of 
the  new  colony  the  matter  was  made  the  subject  of  a  colonial 
statute.  The  1 5  Vic  No.  1 0,  many  of  the  provisions  whereof 
are  still  in  force,^  provides  that  there  shall  be  a  court  to  be 
styled  "  the  Supreme  Court  of  the  Colony  of  Victoria,"*  con- 
sisting of  not  more  than  three  judges,  of  whom  one  is  to  be 
styled  "  the  Chief-Justice  of  the  Supreme  Court  of  the  Colony 
of  Victoria,"  and  is  to  take  precedence  of  every  person  in  the 
colony  except  the  Governor  and  Lieutenant-Governor  and  certain 
very  exalted  Imperial  personages.'  The  judges  of  the  court  are 
to  be  appointed  temporarily  by  the  Lieutenant-Governor,  and 
permanently  by  Her  Majesty,  with  similar  provisions  for  their 
suspension.*  The  court  is  also  to  be  furnished  with  a  Master 
in  Equity,  Eegistrar,  Prothonotary,  and  other  necessary  ofGcials, 
appointed  in  the  same  manner  as  the  judges,  but  holding  office 
during  pleasure  only.* 

The  court  is  to  be  a  Court  of  Eecord,*  and  to  have  within 
Victoria  the  common  law  jurisdiction  of  the  three  superior 
courts  of  common  law  at  Westminster ;  the  criminal  juris- 
diction of  the  Court  of  Queen's  Bench  and  the  Central  Criminal 
Court  in  London ;  the  equitable,  common  law,  and  domiciliary 
jurisdiction  of  the  Lord  High  Chancellor  of  England;  and 
ecclesiastical  jurisdiction,  including  the  power  to  grant  and 

•  Thay  have,  of  course,  been  re-enacted  bj  the  "Supreme  Court  Act  1880." 
'  IB  Vic.  No.  10,  S  2.         »  SI  3.  4.         *  SS  S,  S.         >   §  7.  •  S  »■ 
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effect  probate  and  adminiBtration  according  to  the  practice  of 
the-  Prerogative  Court  of  Canterbury,'  Every  criminal  pro- 
secution in  the  court  is  to  be  by  information  in  the  name  of 
a  law  officer  of  the  colony,  but  a  private  person  may  obtain 
leave  to  file  an  information  in  any  matter  not  involving  the 
punishment  of  death.'  All  issues  of  fact  on  criminal  trials  are 
to  be  tried  by  juries  of  twelve.* 

Besides  the  Supreme  Court,  there  are  to  be  Circuit  Courts 
proclaimed  by  the  Lieutenant-Governor  throughout  the  colony, 
with  the  powers  to  hear  civil  issues  and  try  criminal  offences 
committed  within  the  circuit  districts  of  the  courts  of  JVwt 
Prius,  Assize,  Oyer  and  Terminer,  and  General  Gaol  Delivery  in 
England ;  *  and  in  the  matter  of  civil  issues  the  Circuit  Courts 
are  to  stand  in  the  same  relation  to  the  Supreme  Court  as  the 
courts  of  Nisi  Priua  occupy  towards  the  superior  courtB  from 
which  their  records  are  sent,  but  no  judge  of  the  Supreme 
Court  will  require  a  special  commission  to  hold  a  Circuit 
Court^ 

There  is  also  to  be  a  sherifif  for  the  colony,  with  deputies 
for  the  circuit  districts,  to  act  as  the  executive  officers  of  the 
court,  with  power  to  sell  the  real  and  personal  property  of 
execution  debtors  and  to  grant  replevin  as  in  England."  An 
important  provision  enables  the  Supreme  Court  to  change  the 
"  venue  "^  in  any  proceedings  in  the  interests  of  justice.*  The 
Court  may  also,  subject  to  certain  restrictions,  make  rules  of 
practice  for  the  conduct  of  business  and  the  education  and 
admission  of  practitioners.' 

So  far  as  Australian  authority  is  concerned,  the  decision 
of  the  Supreme  Court  is  in  every  matter  to  be  final ;  but  in  any 
case  involving  one  thousand  pounds  the  party  aggrieved  may 
obtain  leave  to  appeal  to  Her  M^esty  in  Council,  upon  giving 
within  three  months  the  security  ordered  by  the  court"  This 
provision  is,  however,  to  be  subject  to  Her  Majesty's  own 

>  S IG-  '  » 1^.  13- 

*  1 12.  The  Sapreme  Court  Act  wu  foauded  npoa  a  report  dnwn  up  by  Mr. 
Stkwell  and  Mr.  Bury  in  the  first  session  of  the  LegislativB  Connoil  {F.  and 
P.  1851-2,  p.  239). 

*  For  meaning  at  these  terms  of,  Blackstone,  ContTiwrOarUa,  bk.  iv.  c.  16. 
»  15  Vio.  No.  10,  §  17.  'SI  21-2B. 

'  /.«,  th«  place  of  trial,  vhioh  formerly,  in  certain  cas«a,  depended  nx>on  the 
place  where  the  offenoa  wsa  alleged  to  have  been  eommitted. 

*  8  81.  *  i  32.  "  §S  33,  84. 
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Begolations  npou  the  subject  of  appeals,'  and,  by  an  Order  in 
Council,  the  amount  necessary  to  constitute  a  good  ground  of 
appeal  was  in  fact  reduced  to  five  hundred  pounds.* 

The  Act  was  immediately  got  to  work,  and  two  judges 
appointed  under  it.  These  were  Mr.  (afterwards  Sir  William) 
^  Beckett,  the  former  District  Judge  of  Port  Phillip,  who  was 
appointed  Chief-Justice,  and  Mr.  (afterwards  Sir  Eedmond) 
Barry,  who  was  at  the  time  Solicitor-General  and  a  nominee 
member  of  the  Legislative  CounciL'  In  accordance  with  English 
practice,  Mr,  Barry,  on  his  appointment  as  judge,  resigned  his 
seat  in  the  Legislative  Council.* 

But  the  increasing  needs  of  the  colony  required  a  great 
development  of  legal  machinery,  and  in  the  next  session  we 
find  several  very  important  Acts  dealing  with  the  various 
departments  of  legal  administration.  The  intricacies  and 
pitfalls  of  criminal  practice  were  remedied  by  the  16  Vic.  No. 
7,  the  law  of  evidence  by  the  1 6  Vic  No.  9,  the  subject  of  Courts 
of  Sessions  was  dealt  with  by  the  16  Vic  No,  3,  the  old 
system  of  Courts  of  Bequests  was  superseded  by  that  of  County 
Courts  by  the  16  Vic.  No.  11,  the  jury  laws  were  extended  by 
the  16  Vic.  No.  7,  and  various  reforms  effected  on  the  police 
system  by  various  enactments." 

'  §  36. 

'  Order  of  Bth  June  1880,  under  7*8  Vic.  c  69  (copy  of  Order  in  Govern- 
ment  edition  of  Coiuolidated  SialiUa,  under  Supreme  Court  Act  18D0). 
»  a.  O.  1862,  21st  January. 
*  r.oJidP.  1862-3,  2d  July.  "  IB  Vic  Nob.  13,  U,  16,  2*. 
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THE   LAND   QUESTION 

Although  the  Land  question  occupied  a  good  deal  of  atteution 
in  this  period,  there  is  not  very  much  of  a  historical  nature  in 
connection  with  it,  for  the  action  of  the  Council  was  directed 
rather  more  towards  the  operation  of  the  existing  system  in 
individual  cases  than  towards  the  system  as  a  whole.  Towards 
the  end  of  the  period,  however,  important  steps  were  taken. 

Very  full  statistics  upon  the  subject  of  the  Crown  lands 
were  laid  before  the  Legislative  Council  by  the  Lieutenant- 
Governor  during  the  session  of  1852.  From  them  it  is 
possible  to  gather  not  merely  the  legal,  but  to  some  extent  the 
economic  position  of  the  question.  The  total  amount  of  Crown 
lands,  just  over  600  square  miles,  which  had  been  alienated 
before  Separation,  had  produced  a  total  result  of  £776,000 
(odd).  The  finctuation  of  prices  had  at  different  times  been 
singularly  capricions,  but  the  general  result  was  that  during 
the  latter  years  of  the  period  town  lands  had  shown  a  decided 
tendency  to  fell  in  value,  while  the  suburban  and  country  lands 
showed  an  equally  steady  tendency  to  risa  Till  theyearl845, 
the  average  price  of  country  lands  in  any  year  never  exceeded 
the  statutory  minimum  of  £1  an  acre,  but  in  the  year  1850-1 
(before  the  discovery  of  gold)  it  rose  to  £1  :  5s.  an  acre.  The 
purchase  by  private  contract  of  lands  unsold  at  auction  seems 
to  have  been  very  popular,  this  method  accounting  for  nearly 
one-half  of  the  total  sales.  The  auctions  generally  took  place 
at  Melbourne,  Portland  being  the  only  other  place  at  which 
they  were  held. 

One  very  interesting  item  in  the  statistics  is  the  return 
showing  the  extent  to  which  the  squatters  had  availed  them- 
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selves  of  the  power  of  pre-emptioD  granted  by  the  Order  in 
Council  of  9th  March  1847.*  Only  1783  acres  had  actually 
been  granted,  to  five  claimants,  under  the  Older,  but  within  the 
last  twelve  months  no  less  than  seventy  oUier  applications  to 
purchase  had  been  received,  and  were  only  delayed  by  the 
inability  of  the  Survey  department  to  nuJte  the  necessary 
investigations.  This  return  is  a  striking  comment  on  the  report 
of  Mr.  Lowe's  committee  of  1849,  which  described  the  pre- 
emptive right  as  worthless.' 

The  discovery  of  gold  in  the  winter  of  1851  had,  of  course, 
enormously  increased  the  amount  of  the  land  sales  during  the 
ensoing  twelve  months,  Uie  country  lands  going  up  in  quantity 
from  33,000  to  128,000  acres.  But  it  is  a  little  remarkable 
that  the  aver^  price  of  country  land  had  scarcely  increased 
at  all ;  such  increase  in  price  as  there  was  went  to  Uie 
account  of  town  lands.  Altogether,  in  the  year  ending 
30th  June  1852,  the  Land  fund  realised  from  sales  alone 
no  less  a  sum  than  £327,000.  The  applications  for  purchase 
by  pre-emptive  right  were  still  pouring  in,  and  the  powers 
of  the  Survey  department  were  taxed  to  the  utmost  to  secure 
suitable  reserves  for  the  future  use  of  the  public.  It  had, 
however,  succeeded  iu  reserving  over  .1000  square  miles 
in  the  Intermediate  and  Unsettled  districts  of  the  colony  from 
the  claims  of  the  squatters.' 

But  the  dif&culties  and  dai^ers  of  the  first  year  of  gold 
produced  other  effects  on  the  I^d  question.  So  great  had 
been  the  excitement  in  the  colony,  that  the  Government  had 
only  been  able  to  retain  Uie  services  of  its  officials,  at  a  time 
when  they  were  imperatively  needed,  by  the  offer  of  greatly 
increased  salaries.  And  not  only  had  the  salaries  of  the  exist- 
ing oEGcials  been  increased,  but  very  large  extensions  of  the  staff 
had  to  be  made.  In  these  circumstances  both  the  Gfovemor- 
General  and  the  lieutenant-Govemor  suggested  to  the  Home 
authorities  that  the  large  funds  being  derived  from  the  issue 
of  gold  licences  should  be  definitely  appropriated  to  meet  the 
increased  expenses  of  the  Colonial  govenmient,  and  that  they 
should  be  invested  with  power  even  to  employ  the  unap- 

'  Aide,  p.  103,  '  AiOe,  p.  104. 

1  These  Sguies  are  taken  from  pap«ra  in  F.  afnd  P.,  1SSS-S,  iL  pp.  1-81.     As 
to  the  difficult;  betireen  tlie  sqnatten  and  the  reserres,  ct  post,  pp.  182-188, 
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propmted  moiety  of  the  remainiDg  Land  revenne  for  similar 


The  answer  to  these  suggestions  came  in  the  veiy 
important  despatch  of  Sir  John  FaMngton  {Earl  G-rey's 
successor)  dated  2d  June  1852,  which  was  laid  before  the 
Legislative  Council  of  Victoria  on  7th  September  1852.' 
The  income  from  the  gold  licence  is  granted  freely  and 
unreservedly,  and  the  distribution  of  this  fund  is  placed  in  the 
hands  of  the  Legislative  Council,*  who  will  thenceforward  take 
over  the  management  of  the  gold  question,*  With  r^ard  to 
the  unappropriated  moiety  of  the  residue,  the  permission  is  by 
no  means  so  wide,  though  the  concessions  are  great.  The 
Lieutenant-Governor  is  authorised  to  apply  the  fund  generally, 
with  the  advice  of  the  Execviive  Council,  "  to  the  purposes 
rendered  urgent  by  the  present  crisis,  so  far  as  this  can  be 
done  without  absolute  inconvenience  to  other  departments  of 
the  public  servica"  *  The  urgent  need  for  immigrants  at 
present  existing  in  the  colony  of  course  rendered  it  impossible 
to  entertain  the  cession  of  that  part  of  the  Land  fund 
appropriated  for  emigration  purposes,  and  the  demand  of 
Geelong  to  be  admitted  to  share  in  the  distribution  amongst 
the  municipal  councils  contemplated  by  the  constitution  of 
I860  met  with  a  rather  cool  reception  from  the  Home 
government' 

This  despatch  marks  another  important  step  in  the  develope* 
ment  of  the  land  question.  Not  only  is  a  substantial  part  of  the 
territorial  revenue  absolutely  banded  over  to  the  colonial  legis- 
lature, but  the  colonial  executive  is  empowered  to  draw  upon 
half  the  remainder  at  its  discretion.^  Nominally,  of  course,  the 
executive  still  remained  independent  of  the  legislature,  but  the 
prioress  of  events  was  strengthening  the  latter,  and  the  result 
of  the  concession  soon  became  obvious.  On  the  9th  December 
1853  the  Legislative  Council  passed  a  resolution  that  "the 
ex^encies  of  this  colony  are  so  great,  that  the  unappropriated 
moiety  of  the  Land  Fund  is  necessary  for  the  general  wants  of 
the  Colony,"  and  embodied  the  resolution  in  an  Address  to  the 

»  r.andP.  rab  date.    Despatch  in  V.  and  P.,  \%52-Z,  i.  pp.  720>723. 
>  Par.  la  of  dmpatcli.  >  Par.  19.  •  Par.  23. 

*  r.  and  P.,  7th  Feb.  1863.     Deepatch  in  toL  i.  p.  828. 

*  For  ths  year  1692  tlie  gold  reveoue  hiuided  over  reached   nearly  half  a 
million  (r.  and  P.,  ieB8-4.  L  p.  832). 
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lieutenant-Govemor.'  The  following  day  the  latter  replied 
that  if  the  funds  already  provided  failed  to  meet  the  requisite 
expenditure,  be  shotild  hold  himself  bound  to  make  up  the 
deficiency,  ao  tar  as  might  be,  from  the  balance  of  the  tid- 
appropriated  moiety  of  the  land  fund ;  but  that  "  if  the  object 
of  the  Council  in  its  present  Address  be  to  induce  the  Lieutenant- 
Governor  to  pledge  himself  to  an  unconditional  transfer  of  the 
unappropriated  moiety  of  the  Land  Fund  to  the  General  EeTenue, 
to  be  placed  on  the  Ways  and  Means — the  Lieutenant-Govemor 
must  state  his  regret  that  a  compliance  with  the  wish  of  the 
Council  is,  at  this  time,  quite  out  of  his  power."  *  In  other 
words,  the  fund  may  be  relied  upon  as  an  ultimate  resort,  but 
is  not  to  be  treated  as  part  of  the  ordinary  revenue. 

Upon  this  footing  matters  continued  during  the  period,  the 
Govenmient  constantly  supplying  the  deficiencies  in  the  ordinary 
revenue  by  drafts  &om  the  Land  fund.' 

On  the  7di  February  1853  there  came  an  important 
announcement  &om  the  Home  government,  to  the  effect  that 
the  colonial  officials  would  no  longer  be  allowed  to  exercise  the 
right  reserved  to  the  Crown  by  the  15th  section  of  the  Land 
Act  of  1842,*  of  selling  unsurveyed  blocks  exceeding  20,000 
acres  by  private  contract  at  the  minimum  upset  price 
then  prevailing,'  This  section,  the  parent  of  the  great  Land 
companies  of  New  South  Wales  and  Van  Di^nen's  Land,  had 
been  made  use  of  by  a  private  capitalist  in  Victoria,  and  it  was 
evident  that,  in  the  new  circumstances,  the  practice  tended  to 
encoun^e  a  dangerous  monopoly.  The  credit  of  the  o£&cial 
initiative  in  the  matter  is  apparently  due  Xa  Lieutenant-Governor 
LaTrobe. 

We  now  come  to  the  very  important  and  acute  develope- 
ment  of  the  question  which  took  place  during  the  latter  portion, 
of  the  period  under  review,  and  which  practically  carried  the 
subject  up  to  the  grant  of  Eesponsible  Government.  This  time 
it  is  not  a  question  between  the  colony  and  the  Home  govern- 
ment, but  a  division  amongst  the  colonists  themselves. 

The  Order  in  Council  of  9th  March  1847*  practically 
contemplated  the  substitution  for  the  annual  licence  system,  in 

1  y.  and  p.,  Bub  date.  *  V.  ami  P.,  10th  December  18S2. 

»  Cf.  aocoanta  for  1862,   18S3,  ani  1864  in  volnmw  of  F.  and  P.  for  the 
succeeding  jears.  '  6  ft  B  Tic  c  36. 

'  Despatch  in  V.  and  P.,  1863-3,  p.  928.  •  AnU,  p.  103. 
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the  Intermediate  and  Unsettled  districts,  of  a  leasehold  squatting 
system,  based  upon  the  grant  of  leases  not  exceeding  eight  and 
fburteen  yeais  respectivelj.  It  also  contemplated  the  pre- 
emptive purchase  by  the  squatters  of  portions  of  their  runs,  to 
secure  their  homesteads  and  permanent  improvements. 

But  it  will  be  remembered  that  the  licence  system  had  been 
purely  personal,  being,  in  fact,  mere  permission  to  certain 
indiridnals  to  depasture  flocks  within  certain  roughly-defined 
districts.  But  a  lease  has,  almost  from  time  immemorial,  signi- 
fied in  English  law  a  grant  for  a  term  of  yeais  of  a  definite  and 
carefully  identified  piece  of  land.  While,  therefore,  it  was  quite 
possible  to  give  a  squatter  a  personal  licence  to  pasture  stock 
in  a  country  never  before  trodden  by  the  foot  of  white  mau,  a 
country  whose  local  details  were  absolutely  unknown  to  the 
Government,  it  was  not  Ic^cal  to  grant  the  same  person  a  lease 
of  a  similarly  vague  character.  It  became  necessary  to  make 
a  survey  of  the  land  proposed  to  be  granted,  and  to  settle 
boundaries  between  rival  claimants. 

It  is  barely  possible  that  this  necessity  altogether  escaped 
the  attention  of  the  framers  of  the  Order  in  Council  of  9th 
March  1847.  It  is  more  likely  that  their  ignorance  of  local 
conditions  led  them  to  assume  that  the  task  of  survey  would 
prove  comparatively  light  Probably  they  were  not  intimately 
familiar  with  the  local  features  of  South  Gippsland  and  Port- 
land Bay  District 

Be  this  as  it  may,  it  is  quite  certain  that  the  necessity  for 
survey  practically  postponed  to  an  indefinite  date  the  granting 
of  the  leases  in  Port  Phillip.  When  Separation  came,  very 
little  headway  had  been  made  in  the  task ;  and,  in  spite  of  tiie 
Grovertmient  Begulations  which  from  time  to  time  appeared  on 
.  the  subject,  the  squatters  were  practically,  to  all  appearance,  in 
the  same  position  that  they  occupied  before  the  passing  of  the 
9  &  10  Vic  c  104.^  Possibly  they  considered  themselves 
safe ;  possibly  they  were  indifferent  to  the  prospects  of  being 
ejected. 

But  the  discovery  of  gold  at  once  changed  the  aspect  of 
affairs.  Its  first  effect  was  to  stop  the  alow  process  of  survey 
by  calling  off  the   survey  parties  to  more  exciting   pursuits. 

'  Despateh  of  IdentenAnt-OoTernoi  La  Trob«,  dated  8<1 
(r.  OMd  F.,  1SC3-4,  ii.  p.  214). 
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Its  aecond  was  to  establish  a  mutually  helpful  and  profitable 
trade  ia  supplies  between  tiie  squatters  and  the  thousands  of 
improvident  gold-seekers,  who  rushed  to  the  front  -without  s 
thought  of  provisions.  Its  third  effect,  closely  connected  with 
the  second,  was  to  excite  in  the  minds  of  the  squatters  a  lively 
anticipation  of  fntore  profit  to  be  realised  by  holding  on  to  that 
popular  commodity,  land.  And  the  fourth  was  to  arouse  in 
the  minds  of  the  newer  arrivals,  the  gold-seekers  and  those 
connected  with  them,  a  strong  desire  to  break  up  for  sale  the 
undeveloped  lands  of  the  colony. 

Hereupon  arose  much  difficulty.  Naturally  enough,  the 
squatters  began  to  look  with  unbounded  respect  upon  that 
charter  of  their  hopes,  the  Order  in  Council  of  9th  March  1847, 
and  its  amendments.  Into  these  documents  they  naturally  read 
all  that  their  feelings  dictated,  and,  in  the  expressive  langut^e 
of  old  equity  principle,  they  "  treated  that  as  done  which  ought 
to  have  been  don&"  Briefly  pat,  their  claim  was,  that  having 
applied  for  leases,  and  their  demand  having  been  thwarted 
only  by  the  dilatoriness  of  the  government,  they  must  be 
deemed  to  be  leaseholders  in  actual  possession  under  the  Orders 
in  Council,  with  pre-emptive  rights  to  purchase  the  fee-aimple 
of  any  parts  of  their  runs  at  non- competitive  rates.^  And  they 
strenuously  opposed  the  throwing  open  to  public  sale  of  any 
portion  of  the  lands  they  occupied. 

Considerable  agitation  was  the  result  of  this  conflict  of 
views,  and  after  much  petitioning  and  resolving '  the  matter 
came  before  the  Legislative  Council.  On  the  28th  July  1862 
Mr.  Fawkner  moved  a  resolution  advocating  the  inclusion  of 
the  whole  of  the  "  Intermediate "  districts  proclaimed  under 
the  9  &  10  Vic.  c.  104,  together  with  such  parts  of  the 
"  Unsettled  "  districts  as  included  known  goldfields,  within  the 
"  Settled  "  area.*  As  the  eflect  of  this  prayer,  if  acceded  to, " 
would  have  been  greatly  to  reduce  the  area  of  pastoral  leases, 
and  practically  to  annihilate  the  most  valuable  pre-emptive 
claims  of  the  squatters,  the  motion  was  strongly  opposed  by 
the  pastoral  interests  in  the  Council,  with  the  result  that  an 
inconsistent  amendment  was  carried  by  a  majority  of  1 8  to  7 
votes.*     The   amendment   suggested   that   leases   should    be 

>  V.  and  p.,  ISG3-4,  iL  p.  24&  *  Docnmauta,  ibid.  pp.  27S-SS6. 

*  For  meaning  of  these  ternti  cf.  ante,  p.  IIS.   *  F.  and  P.,  ISSS-S,  23tli  Jnlj. 
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immediately  issued  to  the  occupants  of  Crown  lands,  to  date 
from  the  7th  Februai;  1848,^  in  order  that  the  lands  might 
be  "  opened  for  sale  under  the  Orders  in  Council  of  the  9th 
March  1847  in  quantities  to  meet  the  demand  of  the 
increasing  population  of  the  colony."  ' 

Three  weeks  later,  however,  the  Legislative  Council  seems 
to  have  agreed  upon  a  compromise  between  the  contending 
parties,  for  when,  on  the  17th  August  1852,  it  was  moved  by 
Mr.  Fawkner  that  the  Lieutenant-Governor  should  be  requested 
to  withhold  grants  of  land  to  aU  persons  claiming  under  the 
pre-emptive  righta  alleged  to  have  been  conferred  by  the  Orders 
in  Council,  the  motion  was  amended  by  a  clause  ezemptii^  the 
grants  of  land  for  homesteads,  and  then  agreed  to,  apparently 
without  a  division.* 

The  policy  of  the  Government  at  this  juncture  is  concisely 
stated  by  the  Lieutenant-Governor  himself,  in  his  report  of  the 
matter  to  the  Home  government.  He  declined  to  interfere 
with  the  preparations  for  the  issue  of  leases  which  were  still 
proceedii^,  and  he  allowed  the  applicants  for  leases  to  purchase, 
under  tiie  pre-emptive  claim,  limited  portions  of  their  runs  for 
homestead  purposes.  But  he  made  a  very  liberal  use  of  the 
powers  of  reservation  contained  in  the  Orders  in  Council  by 
withdrawing  from  the  pastoral  areas  large  reserves,  not  merely 
for  public  purposes  usually  so  underatood,  but  also  for  town- 
ship and  village  sites ;  and  these  reserves,  although  situate 
beyond  the  settled  districts,  he  threw  open  to  public  sale  in 
allotments  for  the  benefit  of  settlers.  At  the  same  time  he 
promised  to  bring  the  whole  matter  at  once  before  the  Home 
government* 

This  promise  the  Lieutenant-Governor  amply  redeemed  by 
his  long  and  careful  despatch  of  the  7th  September  1852," 
from  which  we  learn  so  much  of  the  history  of  the  question. 
The  Lientenant-GovemoT  had  to  justify  himself  to  his  chief  for 
two  breaches  of  routine  which  were  said  by  some  persons  to  be 
breaches  of  law.     He  had  made  use  of  the  powers  of  reserva- 

1  Tbe  d&te  origbiBUf  fixed  for  the  first  >i^c&tion  for  new  nuu  andBT  the 
Order  in  Coonoil.    (CT.  S.  0.  (N.  S.  W.),  IS48,  Cth  Jumarj.) 

*  r.  amd  F.,  28th  July  1863.  ■  IHd.  ITtb  Aognat  1852. 

*  See  leplf  of  IdentenAnt-Qorsmor  to  ftddreu  of  LigblktiTe  Council,  in 
r.a>idF.,  1862-3,  f.  p.  181. 

>  Copy  in  r.  and  P.,  1868-4,  iL  pp.  241-304. 
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tioD  for  public  purposea  contained  in  the  thlid  section  of  the 
I^nd  Act  of  1842,1  ^^  ^^^  OvAst  in  Council  of  9th  March 
1847,  to  withhold  &om  the  squatters  large  tracts  of  land 
which  they  claimed  to  he  entitled  to  purchase  under  pre- 
emptive right ;  and  secondly,  he  had  put  up  these  reserves  for 
sale  to  the  general  public,  uuder  the  power  contained  in  the 
order  in  council  to  "grant"  reserves  for  public  purpcees, 
although  it  had  hitherto  been  the  practice  only  to  sell  lauds 
within  the  settled  districts. 

But  the  breaches  of  law  were  only  apparent  The  lAnd 
Act  of  1842  was  a  restraining,  not  an  enabling  statute.  It 
put  an  end  to  the  power  of  the  Crown  to  dispose  of  lands 
otherwise  than  by  public  auction,  except  in  certain  instances 
which,  in  spite  of  the  general  words  of  section  3,  clearly  do 
not  cover  the  case  of  Mr.  La  Trobe's  villl^  reserves.  But  the 
Act  was  directed  not  against  open  sale  but  against  free  grant  or 
private  contract,  and  the  lieutenant^Govemor  had  not  adopted 
either  of  these  methods.  The  Act,  by  implication,  left  the 
Crown  perfectiy  free  to  sell  any  lands  by  public  auction,  at 
the  statutory  upset  price.  It  was  true  that  Government  had 
not  been  in  the  habit  of  selling  lands  beyond  the  settled 
districts,  but  that  was  a  matter  of  practice  only. 

The  Order  in  Council  is  more  difficult  to  dispose  o£  The 
eighth  section  of  Chapter  II  certainly  empowers  the  Government 
to  reserve  from  the  saleB  to  occupants  under  pre-emptive  claims 
any  land  req^uired  for  the  purposes  enumerated  in  tiie  third 
section  of  the  Land  Act.  And  the  following  section  of  the 
order  authorises  him  to  make  grants  or  seUea  of  lands  comprised 
within  leases  actually  granted  to  occupants,  for  a  vety  compre- 
hensive list  of  public  purposes,  including  mining  of  all  descrip- 
tions, "or  for  any  other  purpose  of  public  defence,  safely, 
utility,  convenience,  or  ei^oyment,  or  for  otherwise  facilitating 
the  improvement  or  settiemeut  of  the  colony."  But  it  is 
doubtful  if  a  construction  of  these  words  in  a  court  of  justice 
would  have  warranted  a  withdrawal  of  lands  actually  comprised 
in  a  lease  for  the  purpose  of  starting  a  new  township  As  a 
matter  of  fact,  the  law  officers  of  New  South  Wales  were 
divided  in  opinion  when  the  question  was  put  to  them,*  while 
those  of  Victoria  itself  were  clear  that  the  practice  could  not 

1  B  &  e  Tic.  c  80.  ^  F.andP.,  18G3-4,  ii  p.  SBl. 
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be  l^ally  justified.^  Hovever,  this  was  Dot  the  whole  case. 
The  squatters  seemed  to  have  overlooked  the  fact  that  the 
whole  tenor  of  the  Order  in  Council  was,  as  regarded  the  Colonial 
government,  permissive  and  not  mandatory.  The  Governor  was 
empowered  to  grant  leases  for  periods  not  exceeding  certain 
fixed  limits.  The  squatters  treated  this  pennission  as  a  direction 
to  grant  leases  in  all  cases  for  the  full  periods  allowed  by  the 
Order.  Moreover,  they  assumed  all  through  that  such  leases 
had  actually  been  granted,  although  as  a  matter  of  fact  they 
had  not 

Having  stated  the  facts,  the  Lieutenant-Governor  proceeds 
to  make  three  suggestions  for  the  future  settlement  of  the 
question.  He  considers  it  of  the  first  importance  that,  vrith 
due  care  to  secure  homestead  allotmeuta  to  the  squatters,  the 
Government  shall  be  entitled  to  throw  open  for  sale  any  of  the 
land  in  the  unsettled  districts.  Secondly,  he  suggests  that  the 
issue  of  such  leases  as  it  may  be  deemed  desirable  to  grant 
shall  be  immediately  proceeded  with,  even  at  the  risk  of  some 
uncertainty  in  the  description  of  boundaries.  And  thirdly, 
that  for  the  valuation  system  applied  to  the  runs,  there  shall 
be  substituted  a  fixed  capitation  rent  on  the  sworn  returns  of 
stock. 

Ob  the  14th  March  1854  the  reply  of  the  Secretary  of 
State  was  laid  before  the  Legislative  CoanciL'  It  is  no  wonder 
that  the  Duke  of  Newcastle  (who  had  succeeded  Su  John 
Pakington)  shrank  in  rather  an  obvious  way  ftom  the  formid- 
able difficulties  of  his  task,  hinting  very  plainly  that  if  the 
Colonial  OfGce  had  desired  to  shirk  its  duties,  there  was  a 
certain  loophole  of  escape  in  the  fact  that  the  approaching 
changes  in  the  constitution  would  turn  the  whole  question 
over  to  the  hands  of  the  Colonial  government 

But  the  Secretary  of  State  will  struggle  with  the  difficulties, 
and  his  view  is,  briefly,  that  if  the  squatters  are  disposed  to 
insist  upon  the  extremest  view  of  their  rights  under  the  Order 
in  Council,  r^ardless  of  the  public  interest,  they  shall  have 
justice,  more  than  they  desire.  The  length  of  the  lease-terms, 
within  the  limits  fixed  by  the  Order,  beii^  left  entirely  to  the 
Government,  the  latter  will  exercise  its  unfettered  discretion 
as  to  those  tenns.     It  is  true  that,  during  the .  continuance  of 

>  V.  and  P.,  ISGS-l,  iL  p.  25G.  ■  Ibid.  lub  dkte. 
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the  leases,  no  lands  in  the  unsettled  districts  can  be  sold  to 
outsiders,  but  neither  is  the  Government  bound  (only  empow- 
ered) to  sell  to  the  occupants.  Further,  the  Crovemment  shall 
construe  very  liberally,  in  the  public  interest,  the  powers  of 
reservation  and  sale  contained  in  the  order.  And,  if  necessary, 
a  special  Order  in  Council  will  be  forwarded,  enabling  the 
Lieutenant- GrOTemor  to  extend  the  limits  of  the  settled  and 
intermediate  districts,  and  thus  to  do  away  pro  tarUo  wiik  the 
claim  for  leases. 

But  if  the  squatters  will  be  reasonable,  and  accept  leases 
with  proper  restrictions  in  the  public  interest,  and  moderate 
provisions  for  the  exercise  of  their  pre-emptive  claims,  the 
Lieutenant-Governor  is  empowered  to  grant  such  leases,  even 
up  to  the  maximum  terms  sanctioned  by  the  Order  in  Council, 
without  waiting  for  the  conclusion  of  the  survey.  And  if 
there  are  any  who  would  prefer  to  surrender  their  extreme 
claims  for  compensation,  the  Home  government  will  be  ready 
to  sanction  any  measures  recommending  an  appropriation  for 
that  purpose  of  the  public  funds  of  the  colony,  or  of  lands 
in  other  neighbourhoods.^ 

A  not  very  important  Order  in  Council,  partly  carrying  out 
the  views  of  the  Secretary  of  State,  was  made  on  the  18th 
April  1854,*  and  laid  before  the  Legislative  Council  of  Victoria 
on  the  21st  February  1855.'  But  the  remaining  great 
event  in  the  history  of  the  question  during  this  period  was 
the  appointment,  on  the  2d  November  1864,  of  a  Eoyal 
Commission  to  inquire  into  the  whole  subject  of  the  occupa* 
tion  of  Crown  lands  in  the  colony,  including  both  the  existing 
rules  on  the  subject  and  the  claims  made  (gainst  the  Govern- 
ment in  respect  of  alleged  disappointments.*  The  Conmais- 
sion  consisted  of  eleven  persons,  most  of  them  well-known 
names,  and  their  report  was  presented  on  the  8th  June  1855.* 
Unhappily,  the  members  disagreed  considerably  in  their  con- 
clusions. 

The  main  report,  which  was  signed  by  every  member  of 
the  Commission  save  one,  though  seven  entered  protests  on 
different  points,  found  as  a  fact  that  during  the  agitation  which 

»  Copy  of  dMpatch  in  F.  and  P.,  1858-*,  iL  p.  698. 
»  Ibid.  1864-6,  uL  p.  248.  '  Rid.  sub  d»te. 

*  Copy  Mmmission  in  Ibid.  iiL  p.  298.  •  Ibid,  snb  date. 
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preceded  the  paasing  of  Uie  9  &  10  Vic  c.  104,  the  squattere 
never  cliiimed  protectioD  against  the  hona-fide  auction  purchaser, 
but  only  againat  arbitrary  ejectment  by  the  Government.^ 
It  also  held  that  the  assent  of  the  Government  to  the  applica- 
tions for  leases  mast  be  held  to  be  proved,  as  a  fact,  by  its 
long  silence  in  the  matter ;  but  it  adopted  the  view  that,  as  a 
matter  of  law,  the  Grovemment  was  not  bound  to  grant  the 
leases  for  the  maximum  terms  allowed  by  the  Order  in  CounciL' 
Its  practical  reconunendations  ate  as  follows — 

1.  ContinaonB  eaxyej  and  sale  of  Ctown  l&uda,  with  a  view  to  the 
requirementa  of  all  classes  of  pnrchasein,  so  m  to  prevent  the 
(average)  price  rising  much  above  the  existing  legal  minimum. 

S.  Granting  of  annnsl  licences  to  existing  occupants  for  pastoral 
purposes  only. 

3.  Fixing  of  an  uuifonn  rent  nndet  such  licences  according  to  the 
grazing  capabilities  of  the  run,  with  minimum  assessment  of  Id. 

4.  Abandonment  of  the  existing  temtorial  classification.' 

The  extreme  views  of  the  squatters  were  represented  by 
Mr.  Forlonge,  who  declined  altogether  to  sign  the  report,  and 
chaiged  its  Iramers  with  being  Uie  mouthpiece  of  an  unscrupu- 
lous anti-squatting  party,  and  the  report  itself  with  being 
"  subtle,  insidious,  and  one-sided."  *  The  extreme  views  on 
the  other  side  found  expression  in  the  protest  signed  by  Messrs. 
(yShanassy,  Fawbner,  and  Nicholson,  who,  in  efiect,  proposed 
to  rack  rent  the  mne.'*  More  moderate  expressions  of  dissent 
&om  the  actual  recommendations  of  the  report  were  recorded 
l^  the  Speaker  (Mr.  J.  R  Palmer)  and  Mr.  Charles  Bradshaw, 
who  held  the  view  that  the  squatters  were  equitably  entitled 
to  compensation,  and  suggested  that  it  should  take  the  form 
of  e^t-year  leases  in  iha  unsettled  districts,  subject  to  an 
unrestricted  right  of  sale  by  the  Crown  without  notice  or 
compensation.* 

This  report  practically  ends  the  history  of  the  matter  for 
the  period,  for  on  tlie  23d  November  1855,  at  the  assembling 
of  the  Legislative  Council  for  its  last  session  under  the  existing 
constitution,  the  Governor  laid  before  it  the  Imperial  statute 

■  Bep(xt  'roKaad  P.,  18G4-G,  iii  at  p.  300. 
■  md.  pp.  806-9.  ■  Ibid.  p.  S13. 

*  JWA  ^  82».  •  Ibid.  p.  826.  •  im,  p^  bic-b. 
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18  &  X9  Vic.  c.  56,  repealing  the  Land  Act  of  1842,  and 
the  matter  was  thua  left  to  the  discretion  of  Responsible 
Government.^ 

But  in  order  that  we  may  obtain  a  just  idea  of  the  magni- 
tude of  the  snbject,  we  may  glance  at  a  report  presented  to 
the  Legislative  Council  on  the  18tb  March  1856,'  in  pursuance 
of  a  resolntion  carried  at  the  instance  of  Mr.  ^Fawkner  on  the 
8th  June  1855.'  The  report*  shows  that  at  the  close  of  the 
year  1855  there  were  upwards  of  a  thousand  different  runs  in 
the  grazing  districts  of  the  colony,  that  upon  these  upwards  of 
five  million  head  of  sheep  and  nearly  half  a  million  head  of 
cattle  were  being  fed,  and  that  the  territorial  income  of  the 
Government  from  the  licence  fees  of  these  stations  amoimted 
to  upwards  of  £60,000  a  year,  irrespective  of  the  amount 
paid  into  the  general  revenue  as  the  assessment  on  stock. 

At  the  same  time,  it  is  clear  that  the  existence  of  squatting 
runs  did  not  prohibit  the  process  of  sale.  During  the  last  half 
of  the  year  1855,  177,000  acres  were  disposed  of  by  auction 
sale,  realising  a  price  of  £326,000.  Under  pre-emptive  rights 
32,000  acres  had  been  purchased,  at  a  price  of  £34,000. 
Country  lands  continued  to  rise  in  value,  the  avew^  price  per 
acre  during  this  period  being  £1:9: 11," 

'  V-  and  P.,  imb  dtte.  *  Ibid,  mb  date.  '  Srid.  sub  date. 

*  Itrid.  IS5G-0,  ii  pp.  817-888.  *  Beport  in  ibid.  pp.  615-526. 
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THE   NEW   CONffl'lTUTiON 

Bdbino  the  period  nader  notice  several  changes  were  made  in 
the  details  of  the  Constitution.  At  the  beginning  of  the  year 
1 854  the  lieutenant-Govemor  introduced  the  EXectiveFranchise 
Bill,  expressing  hia  action  as  being  \mder  the  provisions  of  the 
5  &  6  Vic.  c.  76.1  The  Bill  passed  through  the  Council 
witihout  much  discussion,  and  ultimatelj  became  law  as  the 
17  Vic  No.  32.  It  extends  the  electoral  franchise  to  every 
subject  of  the  Crown  who,  in  consideration  of  paj^ment,  is 
entitled  to  occupy  or  mine  on  any  waste  lands  of  the  Crown 
within  the  colony  for  a,  period  of  twelve  months,  and  who  has 
actually  so  occupied  or  mined  for  a  period  of  three  months 
before  registration,  the  disqualifications  of  the  Constitution  as 
to  crime  and  non-payment  of  rates  and  taxes  beii^  continued. 
This  Act  was  presented  to  the  governor  for  consent  along  with 
the  new  Constitution  Bill,  and  was  by .  him  reserved  for  the 
royal  approvaL'  Owing  to  a  technical  difficulty,*  the  royal 
assent  was  not  received  for  upwards  of  twelve  months,  but  on 
the  21st  May  1855  it  was  duly  proclaimed.* 

Twice  also  during  the  period  the  numbers  of  the  Legisla- 
tive Council  were  increased.  On  the  first  occasion,  in  the 
year  1853,  twenty-four  seats,  eight  nominee  and  sixteen  elec- 
tive, were  added,  bringing  the  total  membership  to  fifty-four. 
Of  the  sixteen  new  elective  seats,  nine  were  added  to  the 
existing  county  constituencies,  and  seven  were  given  to  the 
towns,  Melbourne  obtaining  three  new  members.^     On  the 

1  r.  and  P.,  27th  Jsn.  ISSi.    This  mnst  be  a  mistf^e  for  13  &  U  Vic.  c  G9. 
■  aid.  2Sth  Much  18G1.  ■  Jtiid.  ISSl-GG,  u.  p.  UB. 

*  a,  a.,  22d  May  1866.  '  18  Vic  No.  2B. 
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second  occasion,  in  1855,  twelve  new  members  were  admitted. 
Of  these  the  elected  eight  were  distribnted  amongst  the  new 
electoral  diatricta  of  Castlemaine,  Sandhurst,  Ballaaiat,  Avoca, 
and  Ovens,  all  of  these  districts,  with  the  exception  of  the  last, 
being  apparently  divided  into  parishes.  Some  of  the  older 
districts  were  rearranged  to  provide  for  the  new  constituencieB.* 
Apparently  it  was  not  considered  necessary  to  reserve  either 
of  these  Acts  for  the  royal  assent  The  numbers  of  the 
Legislative  Council  thus  reached  sixty-six. 

But  these  changes  were,  after  all,  mere  matters  of  detail 
compared  with  tbe  fundamental  proposals  then  being  discnased 
for  the  adoption  of  Besponsible  Government,  to  which  we  must 
now  turn  our  attention. 

It  seems  midoubtedly  true,  though  very  curious,  tliat,  so 
far  as  Victoria  is  concerned,  the  £rst  official  step  in  the  pro- 
cess was  taken  by  the  Home  government,  not  by  the  Oolonial 
legislature.  In  fact,  in  tbe  session  of  1852-3  Mr.  Fawkner 
bad  moved  for  a  committee  to  inquire  into  the  Constitntion 
Act  of  1860,  with  a  view  to  suggesting  amendments,  and  tlie 
proposal  had  been  met  by  a  flat  n^ative.'  But,  on  the  opea- 
ing  of  the  following  session,  the  Lieutenant-Governor  kid  before 
the  Council  a  despatch  &om  Sir  John  Pakington,  encdosing  a  copy 
of  another  despatch  to  Sir  Charles  Fitz  Eoy,  and  "  offering  to 
tbe  colony  of  Victoria  the  same  concession  on  the  same  terms."  ' 

It  appears  from  other  sources  that  the  protest  adopted  by 
tbe  old  Legislative  Council  at  Sydney  immediately  upon  the 
receipt  of  the  constitution  of  1850*  had  not  received  much 
sympathy  from  the  Home  government;  but  when,  after  the 
discovery  of  gold  and  the  consequent  inrush  of  population,  the 
protest  was  renewed  by  the  new  Council,  it  had  borne  sub- 
stantial fruit*  Earl  Grey's  successor.  Sir  John  Pakington,  s^it 
an  answer  which  was  practically  a  concession  of  aU  disputed 
points."  The  Secretary  of  State  cannot  admit  tbe  right  of  the 
colony  to  the  Land  fund,  but  he  will  grant  it  on  grounds  of 

'  18  Vio.  So.  84.  •  r.  Mid  P.,  Bth  Jnly  1862. 

*  Ibid.  1S5S-G4,  ii  p.  SSE.  •  Ante,  p.  IGl. 

*  Committee  appointed  Slat  Oct.  18G1.  Report  27th  Not.  18C1  (ct  V.  and 
P.,  N.  S.  W.,  snb  dates)  and  copy  report  in  iUd.  voL  li  p.  843.  Adopted  Gth 
Dec  ISGl  ( r.  and  P.,  anb  date).  And  ct  BUtements  of  Hr.  Adderley  iD  (Imperial) 
Haosatd  (3d  seriei),  czxxviiL  p.  1674. 

*  Copy  in  F.  tad  P.,  1868-4,  ii  p.  887. 
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expediency.  The  restrictions  on  the  alteration  of  the  Civil  List, 
though  of  a  trifling  character,  will  be  withdrawn.  Tranaporta- 
tion,  even  to  Van  Diemen's  Land,  will  be  wholly  discontinued.^ 
Sir  John  Fakington  points  out  that,  owing  to  the  recent  changes 
in  the  Customs  administration,'  the  complaints  of  the  remon- 
strance on  that  head  have  ceased  to  have  any  forca  Cuiioualy 
enoitgh,  that  which  seems  to  ns  the  very  marrow  of  the  whole 
matter,  the  change  to  the  system  of  Eespousible  Ministers,  is 
hardly  touched  upon.  The  Secretary  of  State  repudiates  the 
charge  that  the  Crown  patronage  has  been  unfairly  exercised, 
and  subtests  that  any  contemplated  Constitution  Sill  shall 
contain  a  Civil  list  (variable  by  the  Colonial  legislature)  pro- 
viding for  the  claims  of  political  officials.  Sut  he  practically 
accedes  to  the  demand  for  a  constitution  resembling  that  of 
Canada,  based  upon  a  doable-chamber  legislature,  and  suggests 
that  the  L^islative  Council  shall  at  once  proceed  to  frame  it. 
This  last  point  is  noteworthy.  Hitherto  the  Australian  colonies 
have  been  governed  by  constitutions  made  in  England ;  hence- 
forth the  initiative  is  to  come  from  them. 

Almost  immediately  after  this  important  despatch  had  been 
written.  Lord  Derby's  Cabinet,  of  which  Sir  John  Paldngton 
was  a  member,  fell  from  office,  and  was  replaced  by  a  coalition 
Ministry  iinder  Ixnd  Aberdeen.  The  Duke  of  Newcastle  aac- 
ceeded  to  the  seals  of  the  Colonial  OfBce,  and  he  hastened  to 
confirm  the  promises  of  his  predecessor.'  It  only  remained 
therefore  for  the  Victorian  legislature  to  take  fidl  advantage 
of  the  invitation  of  the  Imperial  government. 

This  it  was  by  no  means  loath  to  do.  Two  days  after  the 
receipt  of  the  despatches,  a  strong  committee  of  twelve  members, 
chosen  by  ballot,  was  appointed  to  consider  and  report  upon 
the  best  form  of  constitution  for  the  colony,*  On  the  9th 
December  1853  this  committee  brought  up  its  report,  together 
with  a  draft  hill,"  which  was  read  a  first  time  on  the  15th.' 
The  discussion  of  its  details  will  come  at  a  later  stage,  but  it 
will  be  necessary  to  sketch  here  the  outlines  of  the  scheme,  in 
order  that  we  may  trace  its  pr<^ress  to  its  final  staga 

Fortunately  the  means  of  doing  so  are  easy  of  access,  for 
'  Thii  bad  been  tha  Btibject  of  coniiderable  excitament  in  New  Sonth  W&lei 
ud  ViotorU.  ■  A-nie,  pp.  lfll-187. 

•  Despatcb  of  18th  Jan.  IBSfl,  in  V.  and  P.,  18B3-4,  ii  p.  888.^ 

•  r.  and  P.,  1st  Sept.  1853.  '  Ibid,  snb  data.  'flf^wMat^ 
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the  committee,  Id  its  report,  stated  the  principles  of  the 
measure  in  a  series  of  resolutions,  preparatoi;  to  the  introduc- 
tion of  the  bill 

These  resolutions  in  effect  proposed  a  Constitution  consist- 
ing of  two  l^islative  chambers,  botJi  elective,  and  a  Governor, 
the  members  of  Uie  upper  chamber  (the  "  Legislative  CoTmcil ") 
being  elected  on  a  high  freehold  qnalificatiort,  both  for  electors 
and  members,  sitting  for  ten  years  without  re-election,  and 
retiring  by  rotation ;  the  members  of  the  lower  house  also 
requiring  a  freehold  qualification  for  themselves,  but  being 
elected  practically  upon  a  £10  leasehold  or  occupation,  and  a 
£5  freehold  franchise,  or  a  franchise  derived  from  an  income  of 
£100  a  year.^  The  lower  bouse  (the  "Legislative  Assembly") 
is  to  sit  for  three  years,  unless  sooner  dissolved  by  the 
(governor,  and  is  to  meet  at  least  once  a  year.'  The  Legislative 
Assembly  is  to  have  the  sole  origination  of  all  money  bUls,  the 
Goundl  being  entitled  to  refuse  or  return,  but  not  to  amend 
them,*  The  proposal  of  every  appropriation  is  to  come  fix)m 
the  Government  and  to  "  rest "  with  the  Assembly.*  The 
Governor  is  only  to  have  power  to  reserve  a  bill  if  it  affect 
certain  specified  Imperial  interests,'  and  any  difference  of 
opinion  on  the  subject  is  to  be  settled  by  the  Judicial  Committee 
of  liie  Privy  Council'  Her  Majesty  may,  through  the  Secret- 
ary of  State,  send  to  the  Qovemor  any  directions  as  to  the 
exercise  of  the  power  of  revocation,  but  may  not  fetter  his 
discretion  in  relation  \a  bills  of  local  or  municipal  concern- 
ment.^ The  Civil  List  is  to  contain  provision  for  the  salaries 
of  the  Governor,  the  judges,  and  other  judicial  officers  holding 
dv/m.  "beM ;  of  the  Besponsible  officers  of  government  and  the 
officials  of  the  L^islative  and  Executive  Councils ;  for  the 
pensions  of  the  officials  holding  dum  beTie  and  the  Besponsible 
Ministers ;  for  compensation  to  those  who  will  become  liable  to 
removal  by  the  change  of  constitution ;  *  and  for  the  mainten- 
ance of  pubhc  worship,'  No  person  who  holds  a  "  place  of 
profit"  (t.&  under  the  Crown),  or  government  contractor, 
except  the  Ministers  of  the  day,  is  to  be  entitled  to  sit  in 
either  House  of  the  legislature."     The  "  Besponsible  Officers  " 

>  Besolntioiie  1-3S  (K  and  P.,  1S53-4,  iii.  GSS). 
»  Km.  28-38.  »  Res.  42.  *  Ees.  43. 

•  Reo.  48,  48.  •  Res.  49.  '  K«8.  60  ■ 

»  Rei.  51.  "  Ees.  68.  »•  Reo.  62-6*. 
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are  to  consist  of  eight  ofBcials  named,'  and  tlie  Executive 
Council  is  to  be  composed  of  at  least  four  of  them,  and  of  not 
more  than  three  non-ofBcial  membera^  Two  at  least  of  the 
lesponsible  ofiiceis  must  hold  seats  in  each  house  of  legislature.' 
All  the  patronage  of  the  government  is  to  vest  in  the  Governor.* 
An  "  absolute  majority  of  two-thirds  of  the  members  of  both 
Houses"  is  to  have  power  to  alter  the  constitation,  the  biU 
being  reserved,  however,  for  the  royal  assent* 

It  seems  far  too  rash  to  say,  as  is  sometimes  said,  that 
these  resolutions  were  simply  copied  &om  recent  legislation 
affecting  the  Canadas."  Doubtless,  in  accordance  with  Sir 
John  Pakington's  suggestion,  the  members  of  the  committee 
studied  the  Canadian  statutes.  They  had,  in  the  course  of  the 
proceedings,  assented  to  a  proposal  to  name  the  Houses  of 
l^lislature  &e  "Senate"  and  "House  of  Bepresentatives," 
after  the  American  model,'  and  doubtless  the  change  which 
was  afterwards  made  was  made  with  reference  to  the  Canadian 
practice.  But  the  Canadian  Council  was  nominee,  not  elective ; 
the  House  of  Assembly  was  quadrennial,  not  triennial ;  the 
Canadian  statutes  were  framed  upon  very  special  financial 
arrangements  with  the  Crown  \  they  practically  provided  a  dual 
administration;  there  is  no  trace  in  them  of  the  project  of 
"  Responsible  Government " ;  and  the  franchise  dauses  are 
wholly  different  from  those  of  the  Eesolutions. 

On  the  25th  January  1854  the  bill  was  read  a  second 
time  and  referred  to  a  committee  of  the  whole  house.^  Con- 
sidering its  importance,  it  does  not  seem  to  have  provoked 
much  discussion  in  its  progress  through  this  body.  By  a  lai^e 
majority  the  committee  decided  to  embody  the  details  of  the 
electoral  districts,  for  the  Assembly  as  well  as  for  the  Council, 
in  tiie  biU  itself,  instead  of  leaving  them  to  subsequent  legisla- 

•  B«.  B5.  Thesa  aro — tha  Chief  Secretaij  (fonnerl?  "Colonial  Socretary"), 
the  Attonej-Oeneral,  the  Treasurer  (formeTlj  the  "Colonial  Troaaorer"),  the 
Commisaionet  of  Tiadea  and  Customs  (fonoerly  the  "  Collector  of  Cuatoma"),  the 
ConmdaaioDer  of  Crown  Lands  and  Sorrej  (fonnerly  the  "  Sorvefor-Ganeral "), 
the  Postmaster-Oeneial,  the  Solicitor-Oeneial,  the  Commiasioner  of  Public  Worka. 

>  Kea.  6S.  >  Bas.  67. 

*  Rea.  G8.  Tliia  reeolutEon,  if  carried  oat,  would  have  been  fatal  to  the 
aecarity  of  "Responsible  Government."  '  B«a.  70. 

«  3  *  1  Vic  c.  85  and  10  k  11  Vic.  0.  71. 

'  V.  uiad  P.,  1353-4,  iiL  p.  599.  This  amendment  waa  afterwards  reacinded 
(p.  620).  »  Ibid,  anb  date. 
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tion.'  With  equal  deciaion,  it  determined  to  retain  the  dia- 
quaUfication  attaching  to  ministera  of  religion  aa  candidates 
lor  the  Assembly,  which  had  been  inserted  in  the  draft  bilL* 
Mr.  Greeves  made  an  effort  to  have  the  Council  elected  by  the 
Assembly,  but  without  succesa'  Nearly  half  the  committee 
■were  in  favour  of  increasing  the  length  of  the  tenure  of  a  seat 
in  the  Assembly.*  Curiously  enough,  on  the  vital  matter  of 
the  appointment  to  pubHc  offices,  the  committee  were  equally 
divided  in  opinion  as  to  whether  the  patron^e  should  be 
vested  in  the  Governor  alone,  or  in  the  Governor  and  the 
Executive  Council,  and  the  latter  view  was  only  carried  by 
the  casting  vote  of  the  cfaairmao.''  Over  the  question  of  the 
religious  establishment  there  was  considerable  discussion,  but 
the  principle  of  subsidising  religious  bodies  was  passed  by  a 
majorily  of  nearly  three  to  one,*  a  clause  limiting  the  grants 
to  bodies  professing  the  Christian  faith  being  carried  by  a 
much  smaller  majority/ 

On  the  2d  March  1854  the  bill  was  ready  for  report,' 
and  was  presented  to  the  House,  hut  on  the  14tb  it  was  com- 
mitted for  reconsideration ;  and  this  process  was  repeated  on 
several  occasions,*  until,  on  the  24th  March,  it  was  read  a 
third  time,  and  formally  passed,'"  On  the  28th  March  the 
Governor  announced  that  he  reserved  the  measure  for  the 
royal  assent." 

The  fact  that  the  bill,  though  it  did  not  finally  leave  the 
Victorian  legislature  till  the  end  of  March,  reached  Englaod 
on  the  31st  May,  is  evidence  of  the  great  improvement  in 
means  of  communication  which  had  taken  place  in  the  past 
few  years.  But  quick  as  the  passage  was,  it  was  not  suffi- 
ciently quick  to  enable  the  bill  to  be  laid  during  the  pending 

>  V.  and  P.,  1853-4,  i.  p.  504.  The  committee  hod  originallj  proposed  to 
diride  the  colon;  into  counties  and  ridings  u  the  basis  of  electonl  diTiaion 
(BeaolotioDB  27-30).     Bat  the  proposal  fell  throtigh. 

'  S  14.  The  disqnaliScation  had  originallj  been  rejected  by  the  oommittoe 
(V.  and  P.,  1853-4,  iii.  p.  610). 

*  V.  and  R,  1853-4,  i.  p.  610.  *  Ibid.  p.  619. 

'  Ibid.  p.  G21.  Of  course  the  executive  councillors  themselves  woald  haTe 
to  be  appointed  by  the  Oovemor  alone.  The  proper  suggeation  had  originally 
been  made  by  the  Auditor-General,  but  defeated  by  the  Speaker  (voL  iiL  p.  S06). 

«  Ibid.  vol.  L  p.  622.  '  Ibid.  p.  623. 

»  Ibid,  sab  date.  '  Ibid.  March  21,  22. 

•"  Ibid,  sub  date.  "  Ibid. 
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1  before  the  Imperial  Parliament,  which  usually  finds  its 
hands  fairly  full  at  the  end  of  May.  The  fact  was  duly 
announced  by  the  Secretary  of  State  to  the  Governor,  with  the 
information  that  a  similar  fate  had  befallen  the  New  South 
Wales  bilL*  The  Victorian  Council  was,  naturally,  disap- 
pointed, and  on  the  14th  November  1854  adopted  a  strong 
Address  urging  the  immediate  passing  of  the  Act,  and  especially 
deprecating  any  attempt  to  make  all  the  Australian  constitu- 
tions alike.' 

Soon  after  the  adoption  of  this  Address  the  subject  was 
considered  by  the  Imperial  Parliament  It  was  introduced 
by  Lord  John  Husaell  (who  had  accepted  his  old  ofKce  of 
Colonial  Secretary  on  the  retirement  of  Mr.  Sidney  Herbert 
from  the  Palmerston  govenunent)  in  the  form  of  a  request  for 
leave  to  bring  in  a  bill  "  to  enable  Her  Majesty  to  assent  to  a 
Bill,  as  amended,  of  the  Legislature  of  Victoria,  '  to  establish  a 
constitution  in  and  for  the  colony  of  Victoria.' "  ' 

The  scheme  of  the  Government  was  vehemently  criticised 
by  Mr.  Bobert  Lowe,  formerly  an  active  member  of  the 
Legislative  Council  at  Sydney,  who  had  by  this  time  returned 
to  England  and  been  elected  to  sit  in  the  House  of  Commons 
aa  member  for  Kidderminster.  Mr.  Lowe  pointed  out  that 
the  Minister  would  neither  assent  to  nor  refuse  the  measure 
proposed  by  Uie  Victorian  legislature,  nor  would  he  take  upon 
himself  the  straightforward  task  of  devising  a  constitution  for 
the  colony.  But,  while  admitting  that  the  bill  passed  by  the 
colonial  l^slature  was  ultra  vires,  as  attempting  to  deal  with 
matters  strictly  within  the  province  of  the  Imperial  Parliament, 
he  proposed  to  amend  it,  without  consulting  the  colonists 
themselves,  and  then  to  ask  Parliament  to  sanction  Her 
Majesty's  assent  to  a  measure  which  would  represent  the  views 
neither  of  the  Imperial  nor  the  colonial  l^islatures.*  Lord 
John  Eussell  replied  that  in  the  course  he  proposed  he  was 
actuated  mainly  by  a  wish  to  save  time,  and  to  gratify  the 
known  wish  of  the  colonists  for  a  speedy  settlement  of  the 
question,  a  desire  which  could  not  be  gratified  if  the  measure 
were  sent  back  for  reconsideration^     Mr.  Lowe  did  not  press 

1   V.  and  P.,  1864,  iiL  p.  21.  '  Ibid,  sub  date. 

*  (Imperial)  BasKud  <3d  wrisa),  cxxxriiL  p.  876. 

*  Hmiuird,  czxxviiL  pp.  370-382.  *  Ihid.  pp.  SS2.3S4. 
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his  oppositioD,  and  the  measure  was  introdaced  and  read  a 
first  time.^ 

On  this  occasion  the  subject  of  Australian  government  did 
not  arouse  in  England  anything  like  the  interest  which  it  had 
awakened  in  1850,  although  when  the  Victorian  hill  came  on 
for  second  reading,  it  excited  some  little  opposition.  The 
names  of  the  speakers  were  not  those  of  the  first  order,  and  one 
of  them,  at  least,  complained  of  the  scanty  attendance  in  the 
House. 

The  actual  coiirae  taken  by  the  opponents  of  the  measure 
was  to  propose  the  postponement  of  the  discussion  for  an 
indefinite  period.  This  step  was  proposed  by  Mr.  Bell  and 
seconded  by  Mr.  Miall,  the  well-known  champion  of  Noncon- 
formity, both  of  whom  rested  their  opposition  upon  the  pro- 
vision made  by  the  colonial  bill  for  religious  endowment*. 
They  were  supported  by  Mr.  Lowe,  who,  however,  did  not 
confine  himself  to  their  grounds  of  objection,  but  ui^ed  also 
the  peculiar  process  of  assent  proposed  by  the  Government, 
the  extravagance  of  the  Civil  List  sanctioned  by  the  bill,  its 
aggressive  character  in  dealing  with  Imperial  matters,  and  the 
manifestations  of  dislike  which  it  had  evoked  in  the  colony. 
The  opposition  was  also  supported  by  Mr.  Adderley,  who 
suggested  that  Instructions  should  be  sent  to  the  Governor 
enabling  him  to  assent  on  the  spot  to  such  a  measure  as  the 
colonial  legislature  might,  after  final  deliberation,  agree  to ;  and 
Mr.  Gavan  Duffy,  though  he  declined  to  vote  for  Mr.  Bell's 
amendment,  announced  his  intention  of  proposing  an  important 
alteration  in  the  qualification  clauses  for  membership  of  the 
legislature  when  the  bill  came  into  committee. 

But  the  Government  was  too  strong  for  its  opponents. 
Sir  John  Pakington  supported  his  predecessor,  though  opposed 
to  him  in  general  politics,  and  Lord  John  Russell  crushed  Mr. 
Adderley's  proposal  by  pointing  out  that  if  Her  Majesty  had 
had  power  to  send  the  Instructions  su^estcd  by  him,  she  would 
not  have  needed  to  apply  to  Parliament  in  the  present  instance  ; 
and  that,  as  regarded  the  form  of  the  measure,  he  had  followed 
the  precedent  of  recent  Canadian  legislation.*  Finally,  Mr. 
'  Hansard,  cxxiviii.  p.  384.  The  cIhukb  which  Lord  John  BuBsell  hod  Ebuck 
out  were  those  standing  as  J|  37-43  in  the  hill  sent  home  (cf.  Victorian  statut«s, 
17  ViEtori^).  They  related  to  the  eierciae  of  the  prerogativa,  and  should  be 
carefully  studied.  »  10  A  11  Vic.  o.  ?». 
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Bell  'withdrew  his  amendmeiit,  and  the  bill  was  read  a  second 
time  without  a  division.^ 

In  committee,  the  opposition  to  the  bOl  practically  centred 
itself  on  three  points.  Mr.  Adderley  moved  the  rejection  of 
the  clause  retaining  the  provisions  of  former  statutes  on  the 
subject  of  the  royal  veto.  He  explained  that  he  did  not  wish 
to  interfere  with  the  power  of  the  Governor  to  assent  to,  refuse, 
or  reserve  bills,  but  he  objected  to  the  power  of  the  Home 
government  to  annul  bills  which  had  received  the  Governor's 
assent,  and  he  desired  to  leave  full  discretion  to  the  latter. 
Mr.  Adderley  was,  however,  opposed  by  Mr.  Scott,  the  agent 
for  New  South  Wales,  and,  as  the  Government  was  also  against 
him,  his  amendment  was  lost  by  seventy-two  votes.^ 

Mr,  Miall  then  proposed  to  omit  so  much  of  the  fourth 
section  of  the  bill  as  enacted  that  the  restraining  provisions  of 
the  colonial  statute  in  respect  of  alterations  in  certain  parts  of 
the  constitution  should  remain  in  force  until  formally  repealed 
by  the  colonial  legislature."  This  section  was  really  unneces- 
sary, but  Mr.  Miall  hoped  to  turn  it  into  a  clause  prohibiting 
the  enforcement  of  the  restraining  provisions  which  the 
colonists  themselves  had  passed,  hoping  the  more  easily  to  get 
rid  of  his  aversion,  the  religious  grants.  Sir  John  Pakington, 
on  the  other  hand,  objected  to  the  section  as  destroying  the 
very  safeguards  which  the  colonial  Act  set  up.  But  both 
objections  were  overruled'  A  little  fighting  over  the  Civil  List, 
in  which  no  successes  were  gained  by  the  opposition,  concluded 
the  work  in  committee,'  the  bill  was  reported  without  amend- 
ment, and  read  a  third  time  without  debate."  In  the  House 
of  Lords  the  only  sign  of  interest  was  a  moderate  speech  by 
Lord  Mounteagle,  who  deprecated  the  manner  in  which  the 
Government  had  seen  fit  to  give  effect  to  the  wishes  of  the 
colonists.^  The  bill  received  the  royal  assent  on  the  16th 
July  1855.* 

'  Report  of  debate  in  Hansard,  cixxTui.  pp.  leSfl-lHSS. 

'  HaoMrd,  cixxix.  p.  87. 

•  Tha  60th  section  of  the  colonial  Act  as  finally  paased.  It  requires  that  the 
Mcond  and  third  readings  of  hilla  to  alter  the  conatitntion  of  Parliament  or  the 
grants  in  schedule  D  (Civil  Listl  shall  be  passed  by  ahsolnte  mojoriciea  of  both 
Houses,  and  reserved  for  the  royal  assent.  It  ivtll  be  observed  that  these 
provisions  ma;  be  altered  b;  Act  in  the  nsual  way. 

•  Hansard,  cxxxiz.  pp.  80-96.  '  Ibid.  p.  100. 

•  md.  p.  297.  '  tIM.  p.  653.  •  Ibid.  p.  878. 
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Meanwhile  the  bill  to  repeal  the  Crown  Land  Acts  had  been 
passing  through  Parliament,  and,  in  fact,  received  the  royal 
assent  on  the  same  day.'  It  will  be  remembeied  that  one  of 
the  moat  important  tenns  of  the  new  arrangement  had  been 
that  the  control  of  the  Land  fund  should  be  surrendered  to  the 
colonial  legislature,  in  return  for  which  the  latter  would  vote  a 
liberal  Civil  List.  In  fact,  by  the  terms  of  the  colonial  Act, 
the  coining  into  force  of  the  new  constitution  had  been  held 
contingent  ou  the  repeal  of  the  5  &  6  Yic  c.  36,  and  the 
9  &  10  Vic.  c  104.*  Although  it  is  doubtful  whether  the 
colonial  legislature  was  within  its  powers  in  enacting  this 
provision,  there  can  be  no  question  that  it  would  have  been  a 
gross  breach  of  faith  on  the  part  of  the  Imperial  Parliament  to 
sever  the  two  subjects. 

The  Waste  Lands  Kepeal  Bill  was  brought  in  by  Lord 
John  Kussell  in  company  with  the  New  South  Wales  Constitu- 
tion Bill,  and  on  that  occasion  discussion  was  confined  almost 
entirely  to  the  latter  measure."  Neither  did  the  bill  provoke 
any  comment  on  other  occasions,  passing  through  all  its  stages 
without  discussion.*  It  applied  to  all  the  Australian  colonies, 
but  in  Victoria  it  was  not  to  take  effect  till  the  proclamation 
of  the  Constitution  Statute,*  and  the  powers  of  the  repealed 
statutes  with  regard  to  the  application  of  funds  received  in 
England  from  the  colonial  Land  revenues  were  expressly 
reserved  from  the  repeal*  The  legislature  of  any  colony  in 
respect  whereof  the  5  &  6  Vic.  c,  36  is  repealed  may  repeal 
the  Orders  in  Council  made  under  it,  subject  only  to  existing 
engagements ;  ^  but  until  otherwise  provided,  the  existing  Land 
Regulations  are  to  be  deemed  in  force  in  the  four  colonies 
about  to  obtain  Eesponsible  Government.^  All  past  appropria- 
tions are  placed  beyond  the  scope  of  inquiry,* 

These  enactments,  and  the  assent  of  Her  Majesty  in 
pursuance  of  the  Constitution  Statute,'"  which  was  given  on  the 
21st  July  1855,  completed  the  scheme  of  the  framers  of  the 

»  Hgjward,  cuxii.  p.  873.  '  18  &  19  Vic.  c.  BE,  Sched.  (1),  §  63. 

'  HansMd,  c^tuviiL  pp.  719-736. 
'  Ibid.  p.  1948,  cixrii.  pp.  297,  363,  645,  8*9,  878. 
»  18  4  IS  Via  0.  66,  §2.  "  §  8.  ^8*. 

'  I  8.    I.e.  New  Sooth  Wales,  Viotoria,  Tan  Diemen's  Land,  ftnd  Soath 
Aoetralu.  *  g  8. 

"  Copy  in  V.  and  P.,  1866-fl,  ii.  p.  662. 
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Victorian  meaaure.  In  forwarding  the  statute,  Lord  Jolin 
Ensscll  explained  the  reasons  which  had  led  him  to  make 
slight  amendments  in  the  colonial  Act,  instead  of  re-enacting 
the  whole  constitution  by  Imperial  legislation.  The  clauses 
which  attempted  to  control  the  relations  between  the  Crown 
and  the  Governor  have  simply  been  omitted,  but  the  Secretary 
of  State  takes  the  opportunity  of  explaining  that  the  In- 
structions to  the  Governors  on  the  subject  ol  their  assent  to 
colonial  measuies  are  nnifonn  throughout  the  Empire;  and, 
though  binding  on  the  Governors,  are  in  no  way  in  the  nature 
of  conditions  precedent  to  the  validity  of  colonial  legislation. 
They  can  be  set  aside  at  any  time  by  the  Crown,  and,  as 
between  the  latter  and  the  colony,  the  Governor's  action  is  the 
action  of  the  Crown.' 

Lord  John  Euasell  also  states,  that  while  Her  Majesty's 
government  recognise  the  liberality  of  the  provision  made  for 
the  Civil  List,  they  have  no  wish  to  prevent  its  alteration  in  the 
future  by  the  colonial  legislature,  and  the  Governor's  instmc- 
tdona  will  only  direct  him  to  withhold  the  royal  assent  in  the 
case  of  alterations  in  the  emoluments  of  existing  officials. 

Finally,  the  Imperial  government  have  had  under  their 
serious  consideration  the  Ciuestion  of  introducing  into  the 
couatitntion  clauses  leading  up  to  a  federal  imiou,  but  they 
have  decided  that  the  present  is  not  a  time  to  bring  forward 
such  measures,  althoi^h  they  will  be  ready  to  give  the  best 
attention  to  proposals  in  that  direction  emanating  fropi  the 
colonies  themselves. 

It  is  somewhat  significant  of  the  confusion  created  in 
official  circles  in  England  by  the  Crimean  War,  that  no  less 
than  three  changes  occurred  in  the  tenure  of  the  seals  of  the 
Colonial  Office  during  the  progress  of  these  measures  through 
Parliament,  and  that  the  despatch  enclosing  Her  Majesty's 
assent  to  the  Constitution  Act,  though  only  one  day  later  than 
that  covering  the  Imperial  statute,  was  signed  by  a  difTerent 
Secretary  of  State  for  the  Colonies.*  In  the  year  1854,  on 
the  outbreak  of  the  war,  the  old  union  between  the  War  and 
Colonial  Offices,  which  had  existed  since  1800,  was  severed, 

1  Copy  or  despatch  in  V.  wnd  P.,  ISSl-E,  u.  p.  52S.    This  rale  hu  dnc«  been 
msde  Btatntory  by  the  28  ft  29  Tic.  c  63,  §  4. 

■  Sir  William  MoleBworth,  V,  and  P.,  1SS4-5,  ii.  p.  E32. 
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Sir  George  Grey  receiving  the  seals  of  the  Colonies,  and  the 
Duke  of  Newcastle  taking  the  War  department.  On  the 
resignation  of  Lord  John  Sosaell'a  ministry,  in  Januaiy  1855, 
Sir  Geoi^  Grey  had  been  succeeded  by  Mr.  Sidney  Herbert ; 
bnt  when  the  latter  deserted  Lord  Palmerston  in  the  same 
year,  Lord  John  Bussell  came  to  the  rescue,  only  to  resign 
again  over  the  Vienna  negotiations,  and  to  be  replaced  by  Sir 
William  Molesworth, 

But  there  had  been  one  other  enactment  during  the  session 
of  1854-5  which  seriously,  though  indirectly,  affected  the 
interests  of  Victoria.  Simultaneously  with  the  Victorian 
Constitution  Statute  and  the  Waste  Lands  Bepeal  Act  there 
had  passed  the  New  South  Wales  Constitution  Statute.  Ever 
since  the  year  1842,  the  boundaty  between  Fort  FhilUp 
District  and  New  South  Wales  proper  had  been  recognised  as 
Ijing  along  the  course  of  the  Murray  from  the  boundary  of 
South  Australia  to  its  source,  and  thence  by  a  straight  line 
to  Cape  How.  The  words  of  the  Act  of  1842  are  explicit 
"  Provided  also,  that  for  the  Purposes  of  this  Act  the  Boundary 
of  the  District  of  Port  Fhiilip  on  the  North  and  North-east  shall 
be  a  straight  Line  drawn  from  Cape  How  to  the  nearest  source 
of  the  river  Murray,  and  thence  the  Course  of  that  River  to  the 
Eastern  Boundary  of  the  Province  of  South  Aostralia." '  This 
boundary,  which  was  far  less  favourable  to  Victoria  than  that 
drawn  by  the  Land  Emulations  of  5th  December  1840,  had 
been  maintained  ever  since  the  Act  of  1842,  and  had  been 
repeated  in  the  Constitution  of  1850.^ 

No  alteration  was  made  in  the  boundary  thus  appointed 
by  the  new  Victorian  Constitution  Statute,  nor  by  the  colonial 
enactment  contained  in  its  schedule.  On  the  contrary,  the 
Colonial  OEBce  expunged  from  the  bill  sent  home  a  section  (the 
Slst)  which  would  have  enabled  the  Crown,  with  the  amsenU  of 
two  adjoining  colonies,  to  alter  the  boundaries.  The  power 
reserved  to  the  Crown,  by  the  Act  of  1850,'  of  altering  the 
dividing  line  upon  petition  of  the  legislature  of  either  colony, 
therefore  remained,  being  unaffected  by  the  repealing  clansea 
of  the  statute  of  1855,*  but  there  is  no  trace  of  it  having  been 
exercised.     And  the  Constitution  Act  framed  by  the  Legislative 

>  E  i  e  Vic.  0.  76,  8  2.  *  18  4  14  Via  c  69,  g  1. 

*  Ibid.  9  so.  *  See  woiding  of  13  k  16  Vie.  c  SG,  §  2, 
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Council  of  Kew  South  Wales  apparently  contemplated  no 
immediate  alteration,  for  it  provided  that  the  boundaries 
of  Kew  South  Wales  should  be  (certain  lines  of  latitude 
and  longitude),  "  save  and  except  the  Territories  comprised 
within  the  Boundaries  of  the  Province  of  South  Australia 
and  the  Colony  of  Victoria  as  at  present  established." '  This 
enactment  passed  the  legislature  of  New  South  Wales  on  the 
2l8t  December  1853.' 

But  when  the  Imperial  statute  sanctioning  this  latter  enact- 
ment appeared,  it  was  found  to  contain  a  section  which  substan- 
tially altered  the  territorial  rights  of  Victoria  under  the  former 
constitution.  The  operative  part  of  the  section  is  as  foUows  : 
"  It  is  hereby  declared  and  enacted,  That  the  whole  watercourse 
of  the  said  Kiver  Murray,  from  its  source  therein  "  described  to 
the  Eastern  Boundary  of  the  Colony  of  SmUh  Australia,  is  and 
shall  be  within  the  Territory  of  iVew  South  Wales :  Provided 
nevertheless,  that  it  shall  be  lawful  for  the  Legislatures  and  for 
the  proper  Officers  of  Customs  of  both  the  said  Colonies  of  ifew 
South  Wales  and  Vi/Aoria  to  make  Begulations  for  the  Levying  of 
Customs  Duties  on  Articles  imported  into  the  said  Two  Colonies 
respectively  by  way  of  the  River  Murray,  and  for  the  Punishment 
of  Offences  against  the  Customs  Laws  of  the  said  Two  Colonies 
respectively  committed  on  the  said  Kiver,  and  for  the  Eegulation 
of  the  Navigation  of  the  said  Bivei  by  Vessels  belonging  to  the 
said  Two  Colonies  respectively :  Provided  also,  that  it  shall  be 
,  competent  for  the  Legislatures  of  the  said  Two  Colonies,  by  Laws 
passed  in  concurrence  with  each  other,  to  define  in  any  different 
Manner  the  Boundary  Line  of  the  said  Two  Colonies  along  the 
Course  of  the  Eiver  Murray,  and  to  alter  the  other  Provisions  of 
this  Section."  *  In  other  words,  the  colony  of  Victoria  is  deprived 
of  her  whole  territorial  interest  in  the  bed  of  the  river  Murmy, 
and,  by  a  well-known  rule  of  law,  her  officials  and  inhabitante 
commit  a  trespass  every  time  they  sail  upon  its  waters,  ezcept 
so  far  as  their  acts  may  be  held  to  be  impliedly  justified  by  the 
acquiescence  of  the  Government  of  the  sister  colony,  and  by 
the  jurisdictional  powers  conferred  on  Victorian  of&cials  by  the 
section.     The  final  permission  to  the  legislatures  of  the  two 

>  la  ft  17  Vic  (N.  8.  W.),  No.  41. 

»  Cf.  Sohed.  (1)  to  18  ft  19  Vic.  c  64. 

*  I.e.  In  the  18  ft  14  Vic  0.  6B,  §  1.  •  18  ft  19  Vic.  a  U,  %  6. 
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colonies  to  alter  the  proviBiona  of  the  section  by  concmrent 
legislation,  is  equivalent  to  a  permiBsion  given  to  the  heit  of 
an  English  estate  to  share  his  inheritance  with  his  youi^r 
brother. 

What  is  the  explanation  of  the  section  ?  It  is  stated 
in  the  preamble  that  "  Donbts  have  been  entertained  as  to 
the  trae  Meaning  of  the  aud  Description  of  the  Bonndaiy 
of  the  said  Colony."  Bnt  this  can  hardly  be  intended  as  a 
serious  explanation.  The  second  section  of  the  Act  of  1850 
made  the  two  colonies  riparian  owners  in  the  ordinary  way, 
and  the  rights  of  riparian  owners  are  settled  by  the  common 
law.  Still  less  can  the  operation  of  the  new  section  be  regarded 
as  a  Ixmorfide  solution  of  any  such  difficulty.  It  is  enactment, 
not  explanation,  as  its  own  words  practically  admit.  No 
reference  was,  apparently,  made  to  the  section  in  the  coarse 
of  its  passage  throi^h  the  Imperial  Parliament,  and  its  origin 
remains  a  mystery  which  can  only  be  solved  by  a  search  into 
the  archives  of  the  Colonial  Office. 

A  rather  interesting  question  presents  itself  when  we 
attempt  to  ascertain  the  exact  legal  position  of  the  Constitution 
of  1856.  We  have  seen  that  the  course  of  proceeding  was 
thoa.  The  legislature  of  Victoria  framed  a  Constitution  Act, 
which  was  reserved  for  the  royal  assent  On  ite  arrival  in 
England,  certain  of  its  clansea  were  struck  out,  and  Parliament 
was  asked  to  empower  Her  Majesty  to  assent  to  the  meaaore 
as  amended.  This  Parliament  did,  bnt,  at  the  same  time, 
imposed  certain  conditions  of  its  own,  which  duly  became  law. 
But  it  did  not  expressly  enact  the  colonial  measure,  even  in  its 
amended  form.  Finally,  the  royal  assent,  in  terms  of  the 
Imperial  statute,  was  given  to  the  colonial  measure  as  amended. 

How  far  was  this  carious  process  in  accordance  with  law  ? 

By  the  14th  section  of  the  Constitution  of  1850,'  the 
Governor  of  Victoria,  with  the  advice  and  consent  of  the 
Legislative  Council,  was  empowered  to  make  laws  for  the 
colony,  provided  that  such  laws  should  not  be  repugnant  to  the 
laws  of  England,  nor  attempt  to  interfere  with  the  man^ement 
of  tlie  Crown  lands  or  Land  revenua  By  the  3  2d  section  of 
the  same  statate,  the  same  authority  is  empowered  by  any  Act 
to  alter  the  constitution  of  the  legislative  bodies,  subject  to  the 

»  13  »  14  Vio.  &  Bfl. 
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provision  that  such  Act  shall  not  onl^  be  reserved  for  Her 
M^esty's  pleasure,  but  that,  before  Her  Majesty's  pleasure  shall 
be  signified,  a  copy  of  the  measure  shaU  be  laid  before  the 
Imperial  Parliament  for  at  least  thirty  days.  The  following 
section  expressly  continues  the  operation  of  the  older  statutes ' 
■with  r^ard  to  bills  reserved  under  the  Act  of  1850,  and  a 
reference  to  these  measures  is  therefore  necessary  to  secure  an 
exact  view  of  the  question. 

The  5  &  6  Vie.  c.  76 '  provides  that  no  bill  which  has 
been  reserved  for  Her  Majesty's  pleasure  shall  have  the  force 
of  law  until  the  royal  assent  to  the  same  has  been  signified  by 
the  Governor,  and  such  signification  must  take  place,  if  at  aU, 
within  two  years  from  the  presentation  of  the  bill  to  the  Governor 
for  assent  And  the  statute  also  provides '  that  every  bill 
altering  the  constituencies  for  the  Legislative  Council,  or  the 
number  of  members  having  seats  therein,  or  the  salaries  of  the 
Governor,  Superintendent,  or  judges,  shall  be  reserved  for  the 
royal  assent.  The  7  &  8  Vic.  c  74  is  purely  technical  as 
regards  this  subject,  merely  obviating  a  possible  construction  of 
the  older  statute  which  might  insist  that  the  Governor  was 
bound  to  reserve  any  bill  Mling  under  this  head,  even  though 
he  refused  his  assent  to  it* 

This  being  the  law  of  the  case,  let  us  see  how  the  facta 
agree  with  it  The  measure  passed  by  the  Council  was  clearly 
"  repugnant  to  the  law  of  England."  Moreover,  it  obviously 
interfered  with  the  disposal  of  Crown  lands,  for  it  professed  to 
hand  them  over  to  the  colonial  legislature,  to  say  nothing  of 
the  fact  that  it  affected  to  repeal  half  a  dozen  Imperial  statutes." 

It  is  clear,  then,  that  not  only  did  the  Council,  in  passing 
the  measure,  greatly  exceed  the  powers  of  legislation  conferred 
apon  it  by  the  Constitution  of  1850,  but,  by  affecting  to  repeal 
Imperial  statutes,"  it  rendered  it  impossible  for  the  Crown  to 
assent  to  it  vrithont  parliamentary  sanction. 

In  any  event,  the  measure  was  obviously  one  which  the 
Governor  was  bound  to  reserve  for  the  royal  assent  And  there 
can  be  little  doubt  that  if  the  Imperial  Parliament  had  chosen 

'  /.«.  the  6  ft  8  Vio.  c.  78,  wid  7  k  8  Vic.  c.  74.  '9  38.  »  S  81- 

*  Cf.  7  ft  8  Viu.  0.  7*,  §  7.  »  Cf.  Schod.  (2)  of  Constitution  Act 

'  It  is  trne  that  the  rape&l  took  the  form  of  a  poetponement  of  the  operation 

of  the  Colonial  Act  antil  the  repeal  of  the  Imperial  statntes  b;  the  Imperial 

legi^ture,  bnt  the  effect  was  obvione. 


Digit  zed  by  Google 


204  THE  NEW  CONSTITUTION  part  iii 

to  empower  Her  Majesty  to  assent  to  the  measure  as  it  stood, 
they  would  have  waived  any  right  to  object  to  it  afterwards  as 
conflicting  with  Imperial  interests,  and  that,  though  not  in 
precise  terms  complying  with  the  requirementa  of  the  enabling 
section,'  it  would  have  been  regarded  as  good  law. 

But,  as  we  have  seen,  Her  Majesty's  advisers  objected 
strongly  to  one  or  two  of  the  clauses  contained  in  the  colonial 
bill,  and  did  not  ask  Parliament  to  authorise  her  assent  to  the 
measure  as  it  stood.  They  altered  the  wording  of  the.  measure, 
and  then  asked  Parliament  to  empower  Her  Majesty  to  assent 
to  a  measure  which  the  Victorian  legislature  had  -not  submitted. 
And  Parliament  itself,  while  granting  the  authority,  took  the 
opportunity  of  making  one  or  two  alterations  on  its  own 
account,  not  by  further  amending  the  text  of  the  colonial  bill,  but 
by  including  new  sections  in  the  enabling  statute.  In  fact,  then. 
Her  Majesty  did  not  assent  to  the  bill  passed  by  the  colonial 
legislature,  but  to  a  draft  approved  by  the  Colonial  OfGce.' 

There  is  another  alternative.  Hod  the  Imperial  Parliament 
chosen  to  CTUMi  the  terms  of  the  amended  draft,  there  can  be 
no  doubt  that,  though  in  form  violating  the  spirit  of  the  conces- 
sions made  to  the  Australian  colonies,  the  measure  would  have 
been  valid  as  an  Imperial  statute.  The  Parliament  did  in  fact 
take  this  course  with  regard  to  the  provisions  for  the  transfer 
of  the  Land  fund,  and  the  repeal  of  the  older  statutes,'  and 
there  can  be  no  doubt,  therefore,  that  these  provisions  are  good 
law.  Eut  it  expressly  declined  to  take  this  step  with  regard 
to  the  general  provisions  of  the  measure.  The  constitution 
cannot,  therefore,  be  accepted  as  an  Imperial  statute. 

One  other  alternative  remaina  In  old  times  the  constitu- 
tional rights  of  the  colonies  had  been  granted  by  Crown  charters. 
The  practice  had  disappeared  before  the  advance  of  self-govern- 
ment, but  it  had  never  been  formally  abandoned.  If  Her 
Majesty  chose  to  grant  and  the  colony  of  Victoria  to  accept  a 
constitutional  charter,  and  the  Imperial  Parliament  expressly 
sanctioned  the  scheme,  who  could  object  ?  It  is  possible  that 
the  Constitution  Act  may  be  supported  on  this  ground. 

The  question  was  actually  raised  in  the  colony,  soon  after 
'  18  &  H  Vic.  c  6B,  §  14. 

*  The  stuue  practice  has  been  since  followed,  to  a  very  alight  extent,  in  the 
Western  Auatmlia  Constitution  Act  of  1800  (G3  A  64  Vic.  c  2fl). 

•  18  4  IB  Vic.  c.  66,  ^  2-4. 
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it3  arrival,  by  Mr.  Grant,  who  on  the  15th  February  1856 
succeeded  in  carrying  a  motion  for  an  Address  to  the  Governor, 
requeating  him  to  take  the  advice  of  the  law  officers  as  to  "  the 
validity  of  the  New  Constitution  Bill  for  this  colony,  by  reason 
of  its  having  undergone  alterations  and  amendments  in  Parlia- 
ment, without  the  concurrence  or  sanction  of  this  House."  ^ 
The  Governor  promised  assent,'  and  on  the  18th  March  laid 
the  opinion  of  the  law  officers  on  the  table  of  the  Council^ 
The  opinion,  which  was  signed  by  both  the  Attorney  and 
Solicitor-Geheral,*  while  upholding  the  legality  of  the  Act,  said, 
"  we  attribute  its  efficacy,  not  to  the  power  of  the  Colonial  but 
of  the  Imperial  Legislature,  and  the  assent  given  by  Her 
Majesty  in  Council  to  the  BiU  aa  above  amended."*  It  is 
dif&onlt  to  discover  precisely  what  this  opinion  means. 

'   r.  and  P.,  sub  date.         *  I}nd.  26th  February  18B6.         •  Ibid,  mib  date. 
«  Mr.  StaweU  and  Mr.  MolMworth.  '  F.  and  P.,  1866-8,  ii.  p.  783. 
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THE   CHAKGE   TO   BE3P0HSIBLE   GOVERNMENT 

Feueaps  few  people  foresaw  the  dif&culties  which  would  attend 
the  introduction  of  the  new  scheme  of  government.  But  then 
few  people  were  aware,  few  are  yet  aware,  of  the  peculiarities 
of  the  Cabinet  system.  That  system  has  grown  up  so  uncon- 
scioual;  in  English  politics,  that  its  full  intricacy  and  peculiarity 
are  rarely  recc^nised.  Till  Mr.  B^ehot  published  his  famous 
essay,  in  the  year  1867,  scarcely  any  writer  had  explained  the 
idiosyncrasies  of  the  position.  In  a  dim  way,  English  states- 
men and  English  writers  had  felt  that  the  system  under  which 
they  lived  was  essentially  different,  on  the  one  band,  from  the 
bureaucratic  monarchy,  such  as  Prussia,  where  the  Crown  was 
everything  and  the  Parliament  merely  an  appendage ;  and,  on 
the  other  hand,  from  the  true  republic,  such  as  ancient  Bome 
or  modem  Switzerland,  where  the  assemblies  actually  and 
formally  appointed  the  executive  for  a  limited  period,  and 
where  executive  and  legislature  remained  laigely  independent 
in  action.  But  although  the  difference  was  felt,  it  was  hardly 
expressed,  and  there  were  some  conservative  theorists  who  still 
held  to  the  view  that  Cabinet  and  Premier  were  anomalies 
which  had  no  true  place  in  the  British  constitution,  that  the 
real  head  of  the  government  was  the  Lord  President  of  the 
Council,  carrying  out  the  personal  views  of  the  Crown,  and 
dependent  actu^y  on  the  Crown's  pleasure  for  his  continuance 
in  ofQce. 

Eeserving  for  a  future  chapter  the  statement  of  the  true 
nature  of  "  Cabinet "  or  "  Responsible "  government,  we  may 
turn  here  to  examine  its  genesis  in  Victoria.  And  the  first 
thing  we  notice  is  the  strange  lack  of  allusion  to  the  impend- 
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ing  change  in  the  conatitntional  documents  of  the  period. 
The  Imperial  statute  which  authorised  the  assent  to  the  Coofiti- 
tution  Act  malces  no  reference  to  it  It  is  believed  that  the 
word  "  Cabinet "  occurs  nowhere  in  the  text  of  the  Act,  and 
that  the  word  "  Eesponsible,"  as  applied  to  MinisteiB  of  the 
Crown,  only  occurs  once,  viz.  in  Schedule  D,  part  7.' 

The  implied  lefeiencea  to  the  change  in  the  Constitution 
Act  are  very  scanty.  They  occur  in  the  l7th  section,  which 
provides  that  members  of  the  l^islature  accepting  ofBces  of 
profit  under  the  Crown  daring  pleasure,  though  thereby  vacat- 
ii^  their  seats,  may  be  re-elected  if  otherwise  eligible;  Hba 
18tb,  which  provides  that,  of  certain  officials  named,  at  least 
four  shall  be  members  of  the  legislature;  the  37th,  which 
enacts  that  appointments  to  public  office  under  the  Govern- 
ment of  Victoria  shall  be  in  the  hands  of  the  Governor  and 
Executive  Council,  "  with  the  Exception  of  the  appointments  of 
Officers  liable  to  retire  from  Office  on  Political  Grounds,  which 
appointments  shall  be  vested  in  the  Crcvemor  alone  " ;  the  48th, 
which  authorises  the  Governor  (alone)  to  abolish  certain  politi- 
cal offices  (mainly  Cabinet  offices);  the  50th,  which  provides 
pensions  for  the  existing  incumbents  of  certain  offices  who  "  on 
political  grounds  may  retire  or  he  released  from  any  such 
Office;"  and  the  51st,  which  provides  pensions  for  future 
Cabinet  Ministers. 

If  we  torn  from  the  l^islative  to  the  executive  side  of  the 
change,  we  find  that  Uie  new  arrangements  occasioned  the 
issue  of  a  new  Commission  and  Instructions  to  the  Governor. 
But  yet  the  difference  between  these  documents  and  those 
which  ttiey  replace  is  exceedingly  small  to  the  lay  mind.  In 
the  Commission,  the  Governor  is  empowered  himself  to  appoint 
the  members  of  the  Executive  CouncU,  merely  transmitting 
notice  of  the  appointments  to  the  Colonial  Office,  instead  oi^  as 
formerly,  making  temporary  appointments  till  the  pleasure  of 
the  Home  government  is  known.  But  the  appointments  are 
still  to  run  in  the  Queen's  name,  and  during  her  pleasura* 
The  grants  of  waste  lands  are  to  be  made  with  the  advice  of 
the  Executive  Council,  and  conformably  to  colonial  legislation. 

I  The  word  occuia  alao  in  the  margin  of  gg  18  and  Gl. 

*  The  word  in  the  origiii&l,  "Om,"  Jz  the  result  of  an  eramre.  Theaatual 
form  of  appointment  to  the  Exeoatlve  Counoil  is  hj  letters-pAteut  under  the  seal 
of  the  colony,  attested  bj  the  Qorenior,  and  countenigned  b;  a  HinUteT. 
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In  the  event  of  the  incapacity  of  the  Governor,  and  of  any 
Lieutenant-Governor  who  may  have  been  appointed^  the  Senior 
Military  Officer  is  to  take  the  first  place.^ 

These  are  almost  the  only  changes  in  the  Commission,  and 
though  they  are  really  important,  it  requires  a  trained  eye  to 
see  why  they  are  important.  In  the  Instructions  whidi  accom- 
panied the  Commission,  almost  the  only  material  change  is  the 
power  given  to  the  Governor  to  appoint  a  member  of  the 
Execative  Council  to  preside  during  his  absence,  the  old  rule 
being  that  the  senior  member  presided  as  of  course.* 

With  these  somewhat  scanty  guides,  it  is  not  surprising 
that  the  persons  upon  whom  the  task  of  efTecting  the  change 
was  cast  should  find  some  little  difficulty  in  carrying  it  out. 
On  the  23d  November  1855,  a  Government  Gazette  Extra- 
ordinaiy  proclaimed  the  coming  into  operation  of  the  Constitu- 
tion Statute  and  the  Waste  Lands  Acts  Eepeal  Act,  the  former 
having  been  (as  the  proclamation  stated)  received  in  the  colony 
at  10  P.M.  on  the  23d  October  preceding.'  In  due  course,  on 
the  motion  of  the  Attorney-General,  the  proclamation  was 
ordered  to  be  entered  upon  the  journals  of  the  existing  Legis- 
lative Council,  and  a  duplicate  sent  to  the  Eegistrar  of  the 
Supreme  Court  for  enrolment*  But  before  this  happened, 
troubles  had  begun. 

The  Governor  had  consulted  his  officials  with  r^ard  to  the 
meaning  of  the  new  Act  very  shortly  after  its  arrival,"  and  we 
find  that  on  the  Slst  October  1855  the  law  officers,  in  answer 
to  His  Excellency's  questions,  had  advised — 

1.  That  according  to  tha  provisionB  of  the  Constitution  Act  four  of  the 
officers  referred  to  in  the  18th  section  must,  from  the  time  of  the 
return  of  the  wrifa  to  the  first  election  under  the  new  scheme,  or 

>  This  ms  contrary  to  the  old  rule,  which  g«ve  the  position  to  the  Bonior 
member  of  the  Execative  Cooncil.  But,  onder  the  old  rtgimt,  execative  conndllors 
were  Imperial  offioials. 

*  Cop;  of  Commission  and  InatmctionB  in  0.  Q.,  ISGS,  iL  p.  684. 

■  0.  O.,  23d  Noremher  185G.  The  announcement  of  the  date  of  arrival  was 
made  to  satisfy  the  Gth  section  of  the  Constitution  Statute.  Cf.  opinion  of  law 
officers  in  V.  and  P.,  1655-6,  ii.  p.  576. 

*  V.  and  P.,  21«t  December  1855. 

'  On  the  3Dth  October,  at  a  meeting  of  the  Executive  Council,  the  Governor 
had  decided,  contrary  to  the  wishes  of  his  Ministers,  to  smnmon  the  Legislative 
Cooncil  for  the  21st  November,  in  order  that  it  might  be  in  session  when  tha 
ConsUtntion  Aot  was  prochumed.     (Minates  of  the  Eiecutive  Council,  sub  date ) 
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at  least  from  the  meetiiig  of  the  legislature,  be  memhets  of  one 
HooM  or  other  of  the  leguilatuK. 

8.  That  to  a  certain  extent  the  ofGcers  mentioiied  in  that  danse 
have  always  been  reBponmble  to  the  existing  Council ;  nor,  indeed, 
with  the  exception  of  the  necessitj  of  a  certain  number  being 
elected  membera  under  the  18th  clause,  do  the  new  Acts  make  an^ 
legal  change  in  their  reaponsibility,  though  practically  they  may 
henceforth  be  more  liable  to  be  lemored  and  called  to  account 
according  to  the  feelings  of  the  legislative  bodies  than  heretofore; 

3.  That  their  responsibility  to  the  existing  Council  legally  remains 
unaltered-^ 

With  due  deference  to  the  opinion  of  so  liigh  an  authority, 
it  may  well  be  questioned  whether  these  opinions  are  sound. 
The  confusion  is  between  moral  and  legal  reaponsibility. 
Hitherto  the  responsibility  of  the  executive  officials  to  the 
Legislative  Council  (it  is  clear  that  it  is  to  the  Legislative  and 
not  the  Executive  Council  that  the  law  officers  are  referring) 
had  been  wholly  of  the  former  character.  The  legislature 
might  oppose  the  policy  of  the  officials  aa  much  as  it  pleased, 
but  it  could  not  force  them  to  resign,  and  the  constituencies 
bad  no  chance  of  expressing  their  opinions ;  for  the  seats  of 
the  officials  were  nominee,  not  elective,  and  a  dissolution, 
whilst  it  might  strengthen  the  Government,  could  not  defeat 
it.  Practically  speaking,  an  official  could  only  be  dismissed 
for  personal  misbehaviour  or  incapacity,  and  the  Governor's 
dismissal  of  him  was  always  liable  to  review  by  the  Home 
authorities. 

But  the  new  Act  made  a  substantial  difference,  for  not  only 
did  it  abolish  all  nominee  seats,  and  subject  Ministers  accepting 
of&ce  to  re-election,  thereby  giving  the  constituencies  a  voice 
in  their  appointment,  but  it  guarded  against  the  attempt  to 
carry  on  the  government  by  s  Ministry  independent  of  the 
l^;islatuTe,  by  providing  that  at  least  four  members  of  the 
Ministry  mus^  be  members  also  of  the  legislature. 

Acting,  however,  upon  the  advice  of  his  law  officers,  the 
(Sovemor  summoned  s  meeting  of  the  existing  Executive  Council 
for  Tuesday  the  6th  November  to  frame  the  Estimates  to  be 
laid  before  the  legislature.^  But  when  the  Council  met,  instead 
of  proceeding  to  business,  the  members  handed  in  a  protest,  in 
which  they  stated  that  they  felt  unable  to  commence  unless 

»  V.  amd  P.,  lB66-fl,  il  p.  678.  •  Ibid.  p.  677. 
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they  were  informed  whether  they  were  expected  to  act  "  as 
BespODsible  Officers  tinder  the  Constitutional  Act,  or  as  Officers 
responsible  to  His  Excellency  for  carrying  out  the  policy  which 
he  may  indicate."  The  protest  further  stated  that  "  as  the 
responsibility  of  the  GoTemment  to  the  country  commences  on 
the  day  upon  which  the  Council '  is  summoned,  such  Estimates 
as  may  come  before  the  country  will  have  to  be  defended  by 
a  Hesponsible  Ministry,  although  they  may  not  have  been  pre- 
pared by  them  in  that  capacity."  And  the  protesters  dediue 
to  state  what  in  their  own  opinion  is  the  right  course.' 

The  Governor  promptly  replied  that  the  responsibility  of 
officers  would  commence  from  the  date  of  the  prodamation,  and 
that  no  departure  &om  the  existing  form  of  government  or 
routine  would  be  allowed  till  then ;  but  at  the  same  time  he 
offered  either  to  allow  the  officers  to  postpone  framing  the 
Estimates,  if  they  wished,  or  to  take  upon  himself  the 
responsibility  of  them  when  laid  before  the  ConnciL* 

At  this  point  our  sources  of  infoimation  become  tradi- 
tional only  until  the  issue  of  the  proclamation  and  the 
assembling  of  the  Legislative  Council  on  the  23d  November,  ap 
to  which  date  the  protesting  officials  continued  to  occupy  their 
posts.* 

On  the  following  day  the  Colonial  Engineer  stated  to  the 
Legislative  Council  that  four  members  of  the  government,  the 
Colonial  Secretary,"  the  Attorney-General,'  the  Collector  of 
Customs,^  and  the  Surveyor- General,*  had  tendered  to  the 
Governor  the  resignation  of  their  offices,  which  had  been 
accepted.'  The  announcement  was  so  startling  that  Mr. 
Fawkner,  having  procured  a  suspension  of  the  Standing  Orders, 
moved  and  carried  a  resolution  that  the  Council  should  resolve 
itself  into  a  committee  of  the  whole  to  consider  the  state  of 
the  colony.^"  After  a  very  short  sitting  the  committee 
reported  that  the  Governor  should  be  addressed  to  afford  the 

'  /a  (obrionaly)  tha  LegialativB  ConnoU. 

»  r.  a»d  P.,  1856.6.  ii.  p.  B77.  '  Und. 

'  QL  noticei  ngned  by  them  in  O.  Q.,  8-23  November  188S.  Cftptsln 
liODBdals'a  rodgD&tiaa  of  the  a£c«  of  treunrer  b*d  beeti  accepted  at  a  meeting  of 
the  Eiecntivs  CotmcU  held  on  the  S2d  NoTember. 

>  Mr.  W.  C.  Hainu.  '  Mr.  Stawell  '  Mr.  H.  C.  E.  ChUdera. 

B  Captain  Andrew  Clatke.  *  V.  and  P.,  24tb  November  186S. 

1°  Ibid.  27th  November  1855. 
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Council  full  iuformatioQ  respecting  the  dismissal  or  resignation 
of  the  ofKciols,  and  the  Council  promptly  adopted  the  recom- 
mendation.^ 

'The  Governor  immediately  promised  compliance  with  the 
request,  but  before  he  could  fulfil  his  promise  another  startling 
announcement  was  made  to  the  House,  hy  letter  &om  the 
acting  Colonial  Secretary,  Mr.  Moore,  to  the  effect  that  the 
Governor  had  been  pleased  to  release  from  office,  "  on  political 
grounds,"  the  four  officials  previously  announced  as  having 
resigned,  and  that  tiiereupon  their  nominee  seats  in  the  Council 
had  become  vacant  The  acting  Colonial  Secretary  also  in- 
formed the  Council  that  the  Colonial  Engineer  and  the  acting 
Solicitor-Greneral  bad  resigned  tiieir  nominee  seats.' 

Following  immediately  upon  this  announcement  came  the 
farther  information  that  the  Speaker  had  received  letters- 
patent,  dated  the  same  day,  appointing  Mr.  Haines  (as  Chief 
Secretary),  Mr.  Stawell  (as  Attorney- General),  Mr.  Sladen  (as 
Treasurer),  Mr.  Paaley  (as  Commissioner  of  Public  Works),  Mr. 
Ghilders  (as  Commissioner  of  Trade  and  Customs),  Mi.  Clarke  (as 
Surveyor-General),  and  Mr.  Molesworth  (as  Solicitor-GJeneral), 
to  nominee  seats  in  the  Legislative  CouncQ  pending  the  signifi- 
cation of  Her  Majesty's  pleasura  The  members  named  then 
entered  and  took  theii  seats.' 

Immediately  afterwards,  the  papers  requested  by  the 
Address  of  the  previous  day  were  laid  before  the  Council* 
These  papers,  when  produced,  showed  that,  in  addition  to  the 
facts  before  enumerated,  the  following  had  been  the  course  of 
events  which  had  led  up  to  these  results. 

On  the  23d  November,  apparently  before  the  opening  of 
the  session  of  the  Council,  the  Grovemor  had  sent  to  the 
Colonial  Secretary  (Mr.  Haines)  a  "  Minute  transmitting  his 
views  regarding  the  Future  Administration  of  the  Giovemment  of 
the  Colony."  The  Minute  is  expressed  to  be  "  for  the  informa- 
tion and  guidance  of  the  responsible  officers,"  and  it  is  probable, 
therefore,  that  at  the  tame  of  penning  the  letter  of  enclosure 
the  Governor  regarded  his  existing  ministry  as  "  responsible." 

Apart  from  this  point,  the  document  is  of  the  h^hest 
importance   as  expressing  t^e  views  of  a  colonial  odicial  of 

'  V.  and  P.,  27th  November  !85fi.  *  Ibid.  26th  NoTembur  1856. 

*  Hid.  Thejr  vere  nrota  m  ofreeh  on  the  SOth  November.  (UiiiiitM  ot 
Executive  Council  of  that  date.)  *  Ibid, 
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great  positioo  with  regard  to  the  chuige  introduced  by  the 
new  constitution.  Briefly  put,  the  views  of  the  Governor  on 
the  subject  may  be  stated  thus : — 

1.  The  GoTernor  muat  cliooee  as  his  Miniaten  persons  acceptable  to 

ParUament,  and  inuHt  accept  their  reaignationB  whea  it  ia 
evident  that  thej  are  so  longer  ao  acceptable. 

2.  Bat  he  cannot  be  forced  to  appoint  persons  in  whom  be  cannot 

place  confidence,  for  that  would  be  ia  betray  hie  trust  aa  the 
Crown's  agent.  He  is  responsible  to  the  Crown,  aa  they  are  to 
the  Parliament 

3.  Every  measore  •  submitted  to  Parliament  muat  previously  receive 

the  aanction  of  the  Governor,  and  refusal  to  sanction  a  meaanie 
advocated  by  the  Ministeis  will  be  a  good  ground  for  resigna- 
tion, bat  not  for  persistence  in  the  measure.  Yet  the  Qovernor 
does  not  desire  "to  interfere  with  the  arrangements  of  the 
Ministry,  or  be  a  party  to  their  consultations." 

4.  The  37th  clause  of  the  Constitution  Act,  vesting  the  appointments 

to  public  offices  in  the  Qovernor  with  Uie  advice  of  the 
Executive  Council,  must  be  undeistood  to  give  the  Governor  a 
substantial  voice  in  the  disposal  of  patronage,  and  the  Qovernor 
will  not  sanction  "  the  appointment  of  persona  whose  nl« 
recommendation  may  he  advocacy  of  certain  political  prindplee." 

5.  ConunnnicatiouH  with  and  appointments  by  the  Governor  are  to 

be  conducted  through  the  medium  of  the  Colonial  Secretary. 
The  only  exception  to  this  rule  ia  the  case  of  communications 
between  the  Governor  and  the  Attorney-General. 

6.  Each  official  will  take  charge  of  the  business  of  his  own  depart- 

ment, without  directions  from  the  Governor. 

7.  No  discuaaion  of  policy  is  to  be  allowed  at  meetings  of  the 

Executive  Council,  except  in  the  single  case  of  death  sentences, 
as  to  which  the  Governor  retains  hie  old  position.^ 

8.  The  Governor  still  retains  the  sole  authority  in  military  and 

naval  matters.^ 
When  the  contents  of  thia  Minute  became  known,  they 
excited  loud  opposition,  but  it  is  very  doubtful  if  Sir  Charles 
Hotham  really  intended  by  them  anything  derogatory  to  the 
theory  of  Besponsible  Government.  The  most  exceptionable 
points  are  those  relating  to  the  principle  of  public  appoint- 
ments (including  the  Ministerial  offtces)  and  the  sanction 
required  to  the  inttoduction  of  measures.     But  dispassionately 

*  9o  the  text.  It  ia  possible  that  it  may  mean  only  "  Government  measore," 
or  Sir  Ctmrlee  may  have  thotight  that  the  old  practice  which  required  that  all 
legislation  should  initiate  nith  the  Miuistiy  should  bo  continued. 

*  Sir  CharUa  Hotham  bad,  on  the  1st  November,  commnted  a  death 
aentaoce  against  the  views  of  his  ministers.  (Minute  of  Executive  Conndl,  sub 
date.) 

*  Copy  in  minute  of  V.  and  P.,  1855-3,  il  p.  581. 


ibyGoogle 


CHAP,  xxn  SIJi  CHARLES  HOTHAM'S   VIEWS  213 

lead,  and  read  in  the  light  of  surroimding  circumstaQces,  it 
seems  most  probable  that  by  his  expressions  the  GoTemor 
simply  meant  that  he  reserved  the  right,  as  an  Imperial 
representative,  to  veto  appointments  and  measures  which  he 
regarded  as  absolutely  pernicious.  And,  regard  being  had  to 
the  cautious  wording  of  the  Constitution  Act,  it  hardly  seems 
clear  that  he  was  wrong  in  this  view,  while  his  announcement 
of  his  intention  to  take  no  part  in  the  deliberations  of  the 
Cabinet  and  to  receive  communications  and  exercise  patronage 
only  through  the  Premier,^  shows  that  he  accepted  some  at 
least  ol  the  most  important  principles  of  Besponsible  Qovem- 
ment 

Althoi^h,  as  has  been  said,  this  document  afterwards 
provoked  much  discussion,  it  does  not  appear  to  have  had 
much  immediate  effect  on  the  mind  of  the  officials  immediately 
concerned,  for  we  find  the  latter,  a  few  days  afterwards, 
admitting  that  it  did  not  appear  to  them  to  need  immediate 
reply.* 

It  is  probable,  therefore,  that  this  Minute,  though  received 
on  the  morning  of  the  23d  November,^  was  not  the  subject  of 
the  conversatioQ  which  Mr.  Haines  had  with  the  Governor 
prior  to  the  opening  of  the  Council  on  that  day,  and  to  which 
he  alludes  in  his  letter  of  the  24th.*  The  object  of  this  letter 
is  to  request  the  Governor  to  "  relieve  myself  and  my 
colleagues  from  the  very  embarrassing  position  in  which  we 
find  ourselves  placed,"  and  its  meaning  is  explained  by  a  second 
letter  addressed  by  the  Attorney-General  to  His  Excellency  on 
the  same  date,  and  which  was  forwarded  on  the  morning  of 
Sunday  the  25th,'  by  Mr.  Haines  himself,  to  the  Governor. 
From  Mr.  Haines's  last  letter  we  gather  that  he  (Mr.  Haines) 
had  bad  another  interview  with  the  Governor  on  the  preceding 
(Saturday)  evening,  on  the  mysterious  subject  which  was 
troubling  him,  and  that  the  Attorney-General's  opinion  on  the 
topic  had  been  taken  at  the  Governor's  request'  The  opinion 
stated  that  the  officials  holding  under  commissions  granted 

'  Tb«  actoal  nords  iu«d  are  "Coloui*!  Secretary."  Bat  at  this  time  the 
ColoDul  Secretsrj  had  piecsdence  by  Bojal  Instractions  of  11th  Uarch  18G2. 
(Origiiul  in  Treasnry  office  at  Melbounie.) 

»  V.  and  P.,  1866-a,  i  p.  768.  »  Cf.  Oid. 

*  Copy  in  tftvi.  ii.  p.  E77.  '  Ibid.  p.  678, 

*  Cop;  in  ibid,  p.  678. 
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before  the  proclamation  of  the  Constitution  Act  are  politically 
irresponsible  under  the  old  Act,  while  at  the  same  time  "  they 
Gontinae  to  hold  offices,  the  occupaota  of  which  are  respoiiBible 
not  merely  legally  but  politically ;  and  thua  their  position  is 
most  anomalous."  And  the  Govemoi  is  advised  that  "  new 
commissions  should  be  issued  to  all  officers  who  it  is  contem- 
plated are  to  become  pohtically  responsible."  ^ 

Hereupon,  on  the  following  day,  the  26th  November,  the 
Governor  sent  a  circular  letter  to  each  of  the  four  offidajs 
whose  resignations  of  office,  when  announced  in  the  Council  on 
the  2  7th  November,  caused  so  much  excitement  The  circular 
announced  to  each  official  that,  it  being  necessary  to  form  a 
new  Ministry  under  the  Constitution  Act,  he  would  consider 
himself  released  "  on  political  grounds "  from  his  office,* 
Each  official  thereupon  wrote,  accepting  Ms  dismissal,  and 
laying  claim  to  a  pension  under  the  Oonstitutiou  Act  (§  50).* 
It  will  be  remembered,  however,  Uiat  the  first  announcement 
in  the  Council,  on  the  2  7th  November,  was  an  announcement 
of  resignation,  not  of  dismissal.*  The  announcement  of  dis- 
missal was  not  made  till  the  following  day." 

Such  was  the  record  of  events  which  waa  laid  before  the 
L^islative  Council  on  the  2Sth  November  1865,  and  read 
aloud  by  the  Clerk.*  On  Mr.  Haines's  own  motion  tJiey  were 
printed,  and  set  down  for  consideration  on  the  4th  December.^ 
On  that  day  Mr.  Greevea  brought  forward  a  series  of  resolutions 
emphatically  condemnii^  the  transaction,  and  the  removals 
and  appointments  consequent  on  it,  as  "  premature,  illegal,  and 
void,"  and  censuring  the  officials  for  t^ing  office  under  the 
Minute  of  the  23d  November,*  which,  however,  by  this  time 
had  been  practically  withdrawn  by  the  Governor,  after  a 
formal  protest  from  the  new  Ministry,'  On  the  5th  December 
Mr.  Campbell,  apparently  in  ignorance  of  the  latter  facts, 
proposed  to  substitute  for  Mr.  Greeves's  sweeping  resolutions  a 
simple  expression  of  regret  that  the  officials  had  not  seen  fit  to 
protest  against  the  Minute,  and  a  protest  against  it  by  the 
house  itself.^"     Upon  a  vote  this  amendment  waa  vetoed  by 

'  CoiT  in  V.  and  P.,  1865-fl,  ii.  p.  678. 
»  F.  and  P.,  1866-8,  a.  p.  579.  •  IHd.  pp.  676,  6B0. 

'  Ibid,  sub  date.  '  IMd.  Bub  date. 

'  iUd.  28th  November  18G6.  '  Ibid.  °  IMd.  4th  Decembtr. 

,     '  See  docmnents  in  K.  and  P.,  1866-6,  i.  p.  7S3.  "  IMd.  aab  date. 
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the  deciding  voice  of  the  Speaker,  but  when  the  substfuitive 
Teeolntiona  were  put,  they  again  were  lost  by  a  single  vote,  the 
officials  implicated  all  Toting  against  them.' 

Apparently  this  ended  the  matter.  The  Miniatera  were 
all  returned  to  seats  in  the  first  elections  for  the  L^islative 
AsBembly,  which  took  place  in  the  spring  of  1856,^  they  met 
the  new  Parliament  as  a  Cabinet,  and  resigned  on  the  passing 
of  an  unfavourable  resolution  upon  the  subject  of  the  Estimates, 
in  March  1859.*  Mr.  CShanaasy,  the  mover  of  the  resolu- 
tioD,  waa  then,  in  accordance  with  Cabinet  practice,  invited 
to  form  a  Minietry. 

The  question  naturally  presents  itself.  How  far  was  all 
this  manipulation  necessary  to  secure  the  introduction  of 
Responsible  Government  ?  Let  us  state  in  brief  form  the 
procesa  of  events  actually  proved 

1.  S3d  November  18CS.     ProdamatioTi  of  the  new  conetitntjoii. 

S.  S6th November  186&.  Releiise  of  the  four  officieils  "on  political 
gTOD&da,"  bj  letter  &om  Oovemor  sent  at 
request  of  officials  themeelves. 

3.  87thNo7emberl8SS.    Announcement  in  Leg.  Council  tliat  tlie  four 

officials  had  rengned. 

4.  88th  November  1866.     Anuoimcenient  in   Leg.   Council  that  the 

Governor  had  released  the  officials  "on 
political  gToands,"  and  that  their  nominee 
Beats  in   Council    had    thereby  become 


Leg.  Cooncil  that  the 
same  four  officials  had  been  re-appointed 
to  Qis  same  four  offices,^  that  three  other 
ofBcialB  had  been  appoint«d,  and  that  the 
seven  were  temporarilj  appointed  to 
nominee  seats  in  the  Leg.  Council. 

It  is  really  hard  to  see  why  all  this  process  should  have 
been  necessary,  in  fact,  to  see  where  at  aU  the  difficulty  lay. 
There  waa  a  Ministry  in  existence,  its  memhera  duly  appointed, 
in  the  same  form  as  Eesponsible  Ministeis.  Four  of  these 
were  members  of  the  Legislative  Council.  Why  could  they 
not  oontinue  to  hold  office  till  the  Parliament  met  in  its  new 

>  V.  atal  P.,  Gth  December  18B6.    On  the  10th  the  oEBcials  renewed  their 
oaths  of  office.  »  0.  a.,  7th  November  1869. 

*  Tictorisn  Hansard,  L  p.  GG2. 

*  The  namea  of  the  offloes  were  slightl;  altered,  but  practieall;  the;  were  the 
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form  ?  If  at  the  elections  four  of  them  had  not  succeeded  in 
being  retumed,  then  there  would  have  been  ohvioua  necessity 
for  a  reconstruction,  entire  or  partial,  of  the  Ministiy.  If  they 
had  been  returned  and  been  met  by  a  vote  of  want  of 
confidence,  then  would  have  been  the  time  to  resign.  Both 
these  cases  were  provided  for  by  t^e  50th  section  of  the 
Constitution  Act 

To  this  obvious  course  there  seem  to  have  been  two 
objections  taken,  both  of  which  were  groundless. 

The  first  was,  tiiat  &om  the  proclamation  of  the  new 
Constitution  the  officials  were  intended  to  be  "  Eesponsible,"  i.e, 
elected  members  of  Parliament,  whose  constituents  could 
express  their  opinion  of  them  upon  their  vacating  their  seats 
for  re-election.  But  it  was  impossible  that  this  test  should  be 
applied  till  the  new  Parliament  met,  and,  as  we  have  seen, 
when  the  officials  were  re-appointed,  they  took  nominee,  not 
elective  seats. 

The  second  objection  seems  to  have  been  that,  until 
re-conunissioned,  the  officials  were  bound  to  act  as  the 
Governor's  subordinates,  and  that  consequently,  when  they 
faced  the  Parliament,  they  would  be  called  upon  to  defend  a 
policy  which  might  not  really  be  their  own.  But,  as  we  have 
also  seen,  the  Governor  had  obviated  this  difficulty  by  offering 
to  take  the  responsibility  of  theii  actions  up  to  the  assembling 
of  Parliament.  Legally,  their  positions  were  precisely  the 
same  under  both  systems.  In  both  cases  they  were  appointees 
of  the  Crown ;  only,  under  the  Besponsihle  sj^tem,  as  a  matter 
of  constitutional  understanding,  the  Governor  would  be  bound 
to  follow  the  views  of  Parliament  in  the  matter  of  appoint- 
ments and  dismissals,  instead  of  the  views  of  the  Colonial 
Offica  But  the  new  system  could  not  possibly  operate  until  a 
Parliament  in  the  new  form  was  summoned,  for  no  expressions 
of  opinion  by  the  existing  Legislative  Council  could  ^ect  the 
holders  of  non-elective  seats. 

It  seems,  therefore,  abundantly  dear  that  the  officials 
should  have  stood  by  their  existii^  appointments  till  the 
meeting  of  Parliament  By  the  course  they  took  they  laid 
themselves  open  to  grave  suspicion  of  personal  motives,  and 
only  avoided  the  disgrace  of  a  condemnatory  resolution  by  the 
doubtful  expedient  of  voting  for  themselves. 
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CHAPTER   XXin 

GENERAL   OOIfDITION   OF   TICTOKIA   IN    1855 

As  the  chief  osteoBible  gtoand  for  the  grant  of  Eeaponsible 
Goveromeat  was  the  increased  material  prosperity  of  the  colony, 
it  may  be  well  to  pause  for  a  moment,  as  at  the  end  of  fonner 
periods,  to  glance  at  the  general  condition  of  Yictoria  on  the 
eve  of  the  new  system. 

That  the  discovery  of  gold  had  produced  a  startling  effect 
upon  the  circumstances  of  the  colony  is  of  coarse  beyond 
doubL  But  it  will  be  better  if  we  confine  ourselves  to  point- 
ing oat  a  few  of  the  unquestioned  facta  which  helped  to  con- 
stitute the  change. 

We  have  already  noticed  the  condition  and  extent  of  the 
Government  revenue  and  expenditure  at  the  period  of  Sepaia- 
tioQ.^  Paring  the  year  1854,  less  than  four  years  after 
Separation,  the  general  revenue  had  risen  from  £122,781  to 
£1,726,935.  To  this  had  been  added  a  sum  of  £601,155 
from  the  Land  revenue  (afterwards  to  be  explained),  and  a  sum 
of  £118,619,  surplus  irom  the  previous  year,  making  a  grand 
total  of  £2,446,710.  Of  the  ordinary  general  revenue,  the 
chief  items  were  as  follow : — 

1.  CoBtoms     i,  .  .  .  .         :e8S3,l&fl8 

.     8.  Gold  revenue  ....  423,9S0 

8.  Trade  licencea        ....  I61,0&6 

But  gainst  this  large  income  there  had  been  the  enormous 
expenditure  of  £4,479,527,*  or  a  deficit  of  upwards  of  two 
millions  sterling.     The  chief  items  were — 

'  ~d»u,  p.  isr, 

^  or  thii,  however,  £400,000  wm  TspaTmsnt  of  louu  (F.  and  P.,  18E&>%  i. 
p.  1071). 
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1. 

Customs     . 

£104,080 

(nearlr  one^hth  of  the  receiptfi) 

s. 

Police 

63C,e06 

3. 

Military  and  Naval 

126,384 

4, 

Public  Works 

1,330,817 

6. 

Stores  and  TWnsport 

634,486 

6. 

87,836 

7. 

Civil  List  (Sched.  B) 

128,784 

.*«-*i:-~   -™„„«t    „f  tv„    it^-,^„ 

Supply 

383,900  » 

The  startling  amount  of  the  items  for  police,  military  and 
naval,  and  store  charges,  are,  of  course,  accounted  for  bj  the 
unhappy  disturbances  v'hich  took  place  on  the  gold  fields  in 
the  year  1854,  and  to  the  symptoms  of  lawlessness  which  the 
attractions  of  the  gold  discovery  had  developed.  Of  the  huge 
item  for  "  Public  Works,"  nearly  one  half  is  occasioned  by  the 
cost  of  making  and  repairing  roads  and  bridges,'  and  the  balk 
of  the  remainder  by  the  erection  of  and  repairs  to  public 
buildings  in  Melbourne,  Geelong,  Williamstown,  Portland,  and 
Belfast* 

The  huge  deficit  in  the  year's  accoiints  was  met  by  loans 
raised  hastily  in  all  directions.  The  corporation  of  Mdboume 
contributed  £300,000.  The  appropriated  moiety  of  the  Land 
fund  was  drawn  on  for  £866,000.  The  local  banks  advanced 
£290,000  as  a  first  loan,  and  allowed  overdrafts  to  the  extent 
of  £232,000  in  addition.  Hearly  £40,000  was  borrowed  from 
the  Police  Beward  Fund,*  It  is  satisfactory,  however,  to  notice 
that  of  these  loans  £400,000  were  paid  off  before  the  close  of 
the  year." 

We  have  seen'  that  the  "unappropriated"  moiety  of  the 
Land  fund  was  by  this  time  practically  under  the  control  of 
the  colonial  l^islature,  and  that  in  this  exceptional  year  a 
draft  was  also  made  upon  the  moiety  still  nominally  appropri- 
ated by  the  Imperial  government  to  the  expenses  of  immigra- 
tion. Sut  the  accounts  of  the  Territorial  revenue  were  still 
kept  distinct  from  the  general  income  of  the  Government,  and 
from  the  returns  for  the  year  1854  we  learn  that  they  had 
produced  the  total  of  £1,355,832,  of  which  about  nineteen- 

I  Abstiaot  in  r.  and  P.,  ISSG-fl,  L  pp.  1063-1071. 

*  Apparently  the  woA  wsa  not  effected  by  the  Central  Road  Board,  ttid.  p. 
1067.  »  Statement  in  ibid,  p  1073. 

*  Ibid.  p.  1070.  »  Ibid.  p.  1071.  •  ArUe,  p.  178. 
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twentieths  were  the  produce  of  the  B&le  of  400,000  aciea  of 
land,  the  occap&tion  licences  producing  £46,000.*  The  ex- 
penses chargeable  upon  the  fund,  including  the  chaises  of  the 
Surreyor^Qeneial's  department  and  the  ezpenaes  of  the  immigra- 
tion  offices  at  Melbourne,  Williamatown,  Geelong,  and  Port- 
land, amounted  to  upwards  of  half  a  million  sterling,  leaving, 
with  the  balance  left  over  &om  the  previous  year,  a  sum  of 
about  one  million  and  a  half,  which  on  this  occasion  was 
transferred  to  the  general  revenue  in  manner  before  described.* 

The  expenses  of  the  permanent  Civil  List  for  the  year  had 
been  kept,  aa  we  have  seen,  well  within  the  revenue  assigned  to 
it.  It  must  be  remembered  that  the  List  had  been  increased 
from  the  £20,000  provided  by  the  Constitution  Act  of  1850 
(Sched.  B)  to  £157,839,  by  various  Acts  of  the  colonial  legis- 
lature.' The  expenses  of  the  judicial  department  had  risen 
&om  the  £6,500  contemplated  by  the  Constitution  Act  to 
£79,000,  those  of  the  executive  administration  from  £5,500 
to  £49,000.  The  expenses  of  the  ecclesiastical  establishment 
alone  remained  stationary.*  But  in  each  of  the  former  cases 
the  expenses  had  been  kept  within  the  income,  and  there  was 
a  total  balance  of  nearly  £30,000  to  go  towards  the  dire  needs 
of  the  unappropriated  expenditure.^ 

Happily  the  accounts  for  the  year  1855  were  infinitely 
better.  Though  they  only  go  down  to  the  date  of  the 
proclamation  of  the  new  Constitution  (23d  November),  the 
revenue  shows  an  amount  (£1,595,667)  nearly  equal  to  that 
of  the  preceding  twelve  months,  while  the  expenditure  has 
fallen  to  £1,319,544,  or  an  amount  weU  within  the  revenue. 
"With  the  help  of  a  sum  of  £300,000  from  the  unappropriated 
moiety  of  the  Land  fund,  the  Treasurer  is  able  to  pay  off  half  a 
million  in  reduction  of  the  debt  The  saving  has  been  effected 
in  various  ways.  The  expenses  of  the  Customs  department 
have  been  reduced  by  one-half,  though  its  revenue  has  sub- 
stantially increased,  the  police  expenses  are  also  reduced  by 
one-half,  while  the  expenditure  on  Public  Works  has  been  cut 
down  to  nearly  one-third  of  its  former  amount     The  "  Stores 

'  r.  and  P.,  1866-8,  i.  p.  1078.  "  Ibid.  p.  1086. 

»  16  Vic.  No.  7  (t  80),  17  Vic.  No.  7,  and  18  Vic  No.  85. 
*  V.  <tnd  P.,  1866-8,  i,  p.  901.    But  this  doea  not  include  the  ecclouastical 
grsjits  to  the  Gold  Fields,  not  under  the  16  Vic.  No.  28. 
'  Accoonts  in  ibid.  p.  600. 
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and  Transport "  item  may  be  said  to  have  almost  disappeared. 
On  the  other  hand,  the  grants  for  educational  purposes  have 
more  than  doubled.' 

It  does  not  follow  that  the  change  is  necessarilj  to  be 
attributed  to  bad  administTation  in  1854.  The  events  of  the 
early  "  fifties  "  were  so  abnormal,  that  it  is  no  wonder  if  they 
paralysed  the  government  which  had  to  deal  with  them.  Men 
came  out  to  manage  a  large  estate,  and  they  were  called  upon 
suddenly  to  face  the  problem  of  governing  a  community  with 
the  interests  and  revenue  of  a  kingdom.  No  wonder  if  they 
lost  their  heads.  But,  at  the  same  time,  it  would  be  well  if 
those  interested  in  the  reputation  of  the  men  of  1854  were  to 
offer  some  substantial  explanation  of  the  facts.  If  the  expenses 
of  a  Grovenmient  department  are  cut  down  50  per  cent  aa  the 
consequence  of  a  Boyal  Commission,  while  at  the  same  time 
the  business  of  the  department  continues  to  increase,  we  require 
to  know  the  reason  of  the  change.* 

Passing  beyond  the  limits  of  revenue  and  expenditore,  we 
are  able  to  gain  very  valuable  information  as  to  the  general 
condition  of  the  colony  towards  the  close  of  the  period  from 
the  full  statistics  laid  before  the  Parliament  in  December 
1866.' 

From  these  it  appears  that  at  the  close  of  the  year  1855 
the  total  population  of  the  colony  (exclusive  of  aborigines)  was 
319,379,*  in  the  proportion  of  about  207,000  males  to 
112,000  females.  During  the  year  the  population  had  been 
increased  by  66,000  immigrations  and  nearly  12,000  births. 

With  regard  to  the  pursuits  of  the  population,  4326  persons 
carried  on  agricultural  operations  on  115,000  acres  of  land, 
chiefly  in  the  counties  of  Bourke,  Grant,  and  Villiers.  The 
principal  crops  were — 

1.  Wheat,  of  which  1,148,000  bushels  were  raised  oa  42,600  acres. 

5.  Oats,  „  614,000      „  „       „       68,000     „ 

3.  Grapes,       „  486,000  Iba.  „       „  207     „ 

4.  Barley,        „  45,000  bushels        „       „         2,286      „ 

6.  PototoeB      „  69,796  tons  „       „       11,000     „ 

'  Accounts  ia  V.  avdF.,  1856-6,  pp.  1096-1101. 

*  For  details  of  expenditure  in  Govemment  departnienta  for  year  1865,  cl 
V.  ond  P.,  1866-6,  ii  pp.  785-814. 

*  Vola  and  Proeeedingi  0/  tlu  Legislalive  Assembly,  18GS-7,  iv.  p.  SI. 

*  It  appears  that  the  last  previons  census  was  actually  taken  on  the  26tb 
April  1S64. 
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Squatting  pursuits  were  carried  on  at  1029  licensed  stations 
in  the  various  districts.  Of  these  atatious  the  old  districts  of 
Portland  Bay  and  Western  Fori;  claimed  349  and  253  re- 
spectively, the  newer  districts  of  the  Wimmera,  Murray,  and 
Gippsland  having  152,  171,  and  88  respectively.  On  these 
runs  rather  more  than  half  a  million  head  of  homed  cattle  and 
rather  more  than  four  and  a  half  millions  of  sheep  were  fed. 

Turning  to  pursuits  of  a  less  patriarchal  character,  we  find 
that  there  were  a  total  number  of  115  mines  or  quarries  in 
the  colony,  of  which  63  were  either  gold-mines  or  quartz-reefs, 
while  in  the  coonties  of  Bourke  and  Grant  there  were  153 
brick-yards. 

Of  the  industries  which  usually  establish  themselves  in 
towns  there  were  1893  at  work.  By  far  the  greater  number 
of  these  were  connected  immediately  with  the  new  mining 
adventures.  There  were  no  less  than  1267  factories  for 
mining  machinery  at  Sandhurst,  100  at  BalUarat,  and  30  at 
Fiery  Creek.  Melbourne  had  lost  the  lead  early  established  in 
the  number  of  her  factories,  being  only  third  in  the  race  to 
Sandhurst  and  Ballaarat,  though  it  is,  of  course,  quite  possible 
that  many  of  the  numerous  "  works "  at  Sandhurst  may  have 
been  of  an  elementary  character.  Unfortunately  no  returns  of 
the  nomber  of  hands  employed  during  the  year  1855  are  given, 
but  in  April  of  the  previous  year,  when  the  population  of  the 
colony  was  about  thirty  per  cent  less  than  in  1 8  5  5,  the  number 
of  persons  returned  as  employed  in  "Commerce,  Trade,  or 
Manufacture"  was  just  short  of  53,000.^ 

In  the  matter  of  foreign  trade,  the  colony  exported  during 
the  year  1855  goods  to  the  value  of  thirteen  millions  and 
a  half,  of  which  gold  and  coin  accounted  for  eleven  millions, 
and  wool  for  a  million  and  a  half.  The  imports  slightly 
exceeded  twelve  millions  in  value,  of  which  about  half  a  million 
was  coinage,  and  the  rest  are  unclaased  in  the  £etum  from  which 
these  figures  are  taken.' 

The  non-material  wants  of  the  people  were  provided  for  by 
349  places  of  worship,  having  an  average  attendance  of  65,000 
persons,  and  an  estimated  capacity  of  76,000.  It  may  fairly 
be  inferred,  therefore,  that  the  supply  in  this  particular  was  well 
abreast  of  the  demand.  Amongst  the  various  religious  bodies, 
'  V.andF.  of  L.  A.,  iv.  p.  237.  '  Ibid.  1868-7,  p.  2BB. 
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the  Wesleyana  stood  well  ahead  in  the  number  of  their  buildings 
(104),  the  Church  of  Ei^land  coming  next  with  81,  and  the 
Soman  Catholics  with  53.  In  point  of  average  attendance, 
howerer,  the  positions  were  altered,  the  Catholics  coming  first 
with  21,000,  followed  by  the  Wesleyana  with  13,000,  and  the 
Anglicans  with  10.000. 

Educational  statistics  do  not  appear  in  the  Betums  &om 
which  we  have  been  recently  quoting,  but  they  are  obtainable 
from  another  source.^  From  this  source  we  learn  that,  at  the 
close  of  the  year  1855,  two  rival  systems  of  primaiy  edacatiou 
were  "at  work  in  the  colony — the  denominational  system  and 
the  national  system.  The  former,  organised  systematically  in 
the  year  1849,  maintained  300  schools  with  attendance  rolls 
of  17,711  scholars,  or  about  one  in  eighteen  of  the  population. 
The  national  system,  established  in  the  year  1851,  had  in  opera- 
tion 58  schools,  with  a  t^tal  register  of  3532  scholars,  and  an 
avenge  attendance  of  2509.  The  secondary  education  of  the 
colony  was  conducted  by  118  private  schools,  having  charge  of 
3236  pupils.  It  must  be  remembered  also  that  in  the  year 
1854  the  University  of  Melbourne  had  been  estabHshed,  to 
provide  for  the  wants  of  advanced  students,  and  was  just  now 
beginning  active  operations.  Altogether,  at  the  close  of  this 
period,  it  was  calculated  that  24,478  individuals,  or  one  person 
in  thirteen  of  the  population,  were  receiving  regular  general 
education,  a  result  which  most  be  weighed  in  connection  with 
the  circumstances  of  the  colony,  which  showed  an  imusoal 
proportion  of  adults  to  children ;  but  even  then  it  cannot  be 
considered  as  perfectly  satisfactory,  the  total  number  of  children 
under  sixteen  years  of  age  in  the  colony  being  80,000.'  With 
regard  to  the  rate  of  progress  of  the  rival  systems,  it  is  evident 
that  the  ultimate  victory  of  the  national  system  was  even  at 
this  date  foreshadowed,  for  in  the  coarse  of  the  year  1856  its 
schools  increased  &om  58  to  82,  and  its  scholars  from  3532  to 
4804,  or  an  increase  of  nearly  35  per  cent' 

Taking  it  as  a  whole,  there  can  be  no  doubt  that  the  period 
before  us  is  a  great  period,  not  merely  by  reason  of  the  develope- 
ment  of  material  wealth  and  population,  bat  because  also  of 
the    statesmanlike  work    performed.     In  spite  of  the  almost 

>  rbtea  aiid  Proetedinga  of  the  Legulative  Aaaemhly,  lSM-7,  pp.  1013,  II77, 
■ad  1216.  »  Ibid.  p.  1013.  '  IbicL  p.  1216. 
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orerwhelming  difficultdea  of  tJie  situation,  the  leaders  of  tiie 
period  had  laid  in  Victoria  the  solid  foundations  of  enlightened 
future  prosperity.  They  had  oi^anised  the  administration  of 
juBtice  and  police ;  established  a  system  of  umyersal  education ; 
refonned  the  financial  administration ;  and  started  such  great 
institutions  as  the  Public  Library,  the  Museoms,  and  the 
University.  They  had  provided  a  system  of  local  government, 
and  organised  a  provision  for  the  maintenance  and  extension 
of  the  means  of  communication.  They  had  placed  the  granting 
of  state  aid  to  religious  denominations  upon  a  systematic 
footing.*  And  they  had  done  this  in  the  face  of  a  social, 
political,  and  economic  revolution  which  shook  the  community 
to  its  very  centre,  and  which  would  have  overthrown  the 
civilisation  of  many  a  state  which  had  an  established  tradition 
of  fifteen  hundred  instead  of  fifteen  years  to  rely  upon.  That 
there  were  some  in  high  places  who  preferred  their  own  interest 
to  that  of  the  commtmity  few  who  are  ^miliar  with  the  history 
of  the  period  can  doubt.  All  the  more  credit  is  therefore  due 
to  those  who,  in  spite  of  traitors  in  tJie  camp,  presented  an 
unflinching  front  to  the  threats  of  anarchy  and  the  temptations 
of  private  gaia 

»  18  Vic  No.  28. 
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CHAPTER   XXrV 

IHTEODUCTOinf 

We  have  now  to  take  a  survey  of  tiie  existing  scheme  of 
government  in  Victoria.  And  in  so  doing  we  shall  abandon 
tiie  historical  method  hitherto  pursued,  and  adopt  the  analytical 
system,  which  considers  phenomena  as  they  are,  without  tracing 
the  process  of  their  derelopement  There  are  good  reasons  for 
the  change,  despite  its  apparent  inconsistency.  Kot  only 
would  a  continuance  of  the  hiatorical  method  involve  us  in  an 
inq^uiry  beyond  the  limits  at  our  disposal,  but  it  might  necessitate 
the  dUcussion  of  questions  upon  which  public  feeling  is  not 
yet  sufficiently  calm  to  allow  of  an  impartial  criticism.  As  a 
general  rule,  the  abandonment  of  the  hiatorical  method  will 
not  be  found  to  be  a  practical  inconvenience,  for  the  main 
outlines  of  the  existing  scheme  of  government  were  settled  by 
the  changes  of  1855,  and  recent  developemente  have,  in  most 
cases,  been  in  matters  of  detail  Nevertheless,  where  cir- 
cumstances seem  imperatively  to  demand  the  course,  we  may 
glance  at  the  bare  steps  of  progress  between  1855  and 
1890. 

To  bring  the  subject  clearly  before  our  minds,  we  require 
a  plan  which  shall  be  simple,  uniform,  and  comprehensive. 
We  can  then  class  each  phenomenon  under  its  proper  head, 
and  know  where  to  find  it. 

In  considering  the  functions  of  government,  we  draw  a 
broad  line  between  those  which  are  universal  and  those  which 
are  merely  local  in  their  scope.  The  former  always  emanate 
from  a  sii^le  source,  and  this  source  we  familiarly  term  the 
Central  (Sovemment.  The  powers  of  the  central  government 
are  limited  only  by  the  territory  controlled  by  the  community 
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of  'which  it  is  the  otgan,  Bometimes  they  extend  even  beyond 
this  limit  The  powers  of  a  local  govemment  are  always 
limited  in  exercise  to  a  special  area,  a  division  or  sub-division 
of  the  territory  of  the  community.^  This,  then,  will  be  our 
first  division  of  the  functions  ve  are  about  to  examine — into 
Central  and  Local. 

But  a  further  sub-division  is  necessary,  and  as  such  a  sub- 
division is  ready  to  hand,  familiar  to  eveiy  one,  we  shall  do 
well  to  adopt  it  if  possible. 

For  a  very  long  time  it  has  been  common  to  class  the 
functions  of  government  as  legislative,  executive,  and  judicial. 
It  is  admitted  that  the  classification  is  not  strictly  logical,  but 
it  is  eminently  useful,  and  sufficiently  logical  for  practical 
purposes.  Where  the  govemment  lays  down  general  rules 
for  the  guidance  of  conduct,  it  is  exercising  its  legislative 
functions.  Where  it  is  carrying  those  rules  into  efiect,  it 
is  exercising  its  executive  powers.  And  where  it  is  punishing 
or  remedying  the  breach  of  them,  it  is  fulfilling  judicial 
duties.  It  by  no  means  follows  that  the  exercise  of  these 
different  classes  of  functions  is  always  entrusted  to  difTerent 
hands.  But,  nevertheless,  the  distinctions  between  the 
functions  themselves  usually  exist,  both  in  central  and  in  local 
matters. 

One  other  question  remains.  What  is  the  order  in  which 
these  classes  of  functions  should  be  discussed  ?  The  answer 
depends  entirely  on  practical  convenience,  which  is  usually 
determined  by  the  relative  importance  of  the  various  functions 
in  the  scheme  of  government.  In  the  case  of  Victoria  there 
can  be  little  question  that  the  central  government  is  both  older 
and  more  important  than  the  local,  while  of  the  various 
functions  of  each  it  is  as  certain  that  the  legislative  are  at  the 
present  time  more  important  than  the  executive  or  the  judiciary. 
The  legislature  can  not  only  change  the  existing  persomtd  of 
the  executive  and  judicial  staffs,  but  it  can  completely  alter 
their  constitution  for  the  futura  The  executive  can,  io  most 
cases,  insist  upon  the  dissolution  of  a  part  of  the  existing 
central  legislature.     But  the  legislature  cannot  be  kept  in 

1  It  miut  b«  careful;  borne  in  mind  that  "  central "  powen  and  "  supreme  " 
powers  are  not  always  wjivmjmoaa.    On  the  other  band,  "  local "  powere  are  not 

always  "  aaboidinate. " 
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abeyance  for  more  than  a  year,  and  upon  its  reconstmction  the 
dismisseti  members  may  be  all  returned.  The  judiciary  has  no 
direct  influence  over  the  legislature. 

It  is  clear  therefore  that  we  shall  do  well  to  take  the 
legislature  first,  although,  historically  speaking,  it  is  a  late 
development. 

And  it  will,  almost  as  clearly,  be  wise  to  take  the  executive 
next ;  for  in  the  Victorian  constitution  the  executive  and  the 
legislature  are  intimately  connected,  both  in  the  sphere  of  local 
and  of  central  government  The  executive  Is  appointed  by  the 
legislature,  ia  constantly  accountable  to  it,  and  can  be  dismissed 
by  it.  The  judiciary,  though  practically  appointed  and  occa- 
sionally removable  by  the  legislature,  is  in  the  exercise  of  its 
functions  generally  independent  of  the  legislature.  Thus  our 
plan  for  the  analysis  of  the  subject  will  be  as  follows — 

Qovemment 

I 


Legiaiatiu' 


I 

Central  Local 

— ! ^1     i — h — -, 

Execntiva     Judiciary  Legislature     EiecutiTe     Judiciary 
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A.   CENTRAL  GOVERNMENT 

1.  LEGISLATURE 

CHAPTER   XXV 

THE   GOVEKHOB 

The  Governor,  or  "the  Person  for  the  Time  beiog  lawfully 
adnuQistering  the  GovemmeEt  of  the  Colony,"*  is,  notwith- 
standing the  grant  of  Responsible  Government,  still  the  official 
head  of  the  legislature  of  the  colony.  Colonial  statutes  now  run 
in  the  names  of  the  Crown  and  the  colonial  Parliament,  instead 
of,  as  formerly,  those  of  the  Governor  and  the  Parliament ;  but 
the  assent  of  the  Crown  is  in  ordinary  cases  the  assent  of  the 
Governor,  and  is  always  signified  by  the  Governor. 

It  becomes,  therefore,  our  duty,  in  the  first  place,  to 
examine  the  nature  of  his  office.  And  first,  with  regard  to  its 
creation. 

Formerly,  as  we  have  seen,  each  Governor  was  appointed 
by  special  Letters-Patent,  which  defined  the  scope  of  his  powers 
and  duties.  But  in  the  year  1879,  prior  to  the  appoint- 
ment of  the  Marquis  of  Kormanby,  the  office  of  "  Governor  and 
Commander-in-Chief  in  and  over  Our  Colony  of  Victoria  "  was 
permanently  constituted  by  Her  Miyesty  by  Letters-Patent  of 
the  2l8t  February  in  that  year.^  It  is  to  be  observed  that  in 
this  document  the  boundaries  of  the  colony  of  Victoria  are 
defined  in  accordance  with  the  terms  of  the  Acts  of  1842  and 

'  Couatitatio)!  Aot,  %  S2. 

'  Copy  in  ftro.  Qai^lU,  1879,  April  29.  In  tia  Bbsenca  of  speaial  appoint- 
ment the  GoTemor  of  ■  Biitisli  possesaion  is  also  tx-qfficio  Vice-Admirel  tbeKoCi 
(26  k  27  Vio.  c  24,  S  8,  and  SO  &  31  Vic.  c  ii,  %  i.) 
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1850,  DO  Inference  being  made  to  the  provision  of  the  18  & 
19  Vic  c  54. 

B7  the  terma  of  the  Letters-Patent  constituting  the  office, 
the  powers  and  duties  of  the  Governor  are  defined  as  follows  :—r 

0.  Faaen: — 

(i).  To  make  granto  of  Crown  lands  within  tlie  colonj  accord' 

ing  to  law. 
(ii).  To  appoint  in  the  Queen's  name,  and  on  her  behalf,  judges, 
commisaioners,  juaticee  of  the  peace,  and  otliei  necesaaiy 
officers  and  miniat«T8  of  tlie  colon]'. 
(iii).  To  promise  pardon  to  offenden  who  give  Crown  evidence, 
and  to  grant  pardon  and  remit  finea  to  convicted  offenders. 
(The  pardon  b  not  to  be  granted  upon  condition  of  absence 
except  in  tie  case  of  political  offence  unaccompanied  by 
grave  crime), 
(iv).  To  exercise  tie  Crown's  power  of  removing  or  suspending 

Crown  offidals  on  due  cause.' 
(v)i  To  exercise  the  Crown's  power  of  snaunoning,  prort^juing, 

or  dissolving  any  legislative  body. 
(vi).  To  appoint  a  deputy.     {See  -poA,  p.  235.) 
6,  i>uttMt — 

(i).  To  have  commission  read,  and  to  take,  in  the  presence  of 
the  Chief-Justice  or  other  judge  of  the  Supreme  Court 
and  the  members  of  the  Executive  Council,  the  following 
oaths — 

a.  Of  allegiance.     (31  &  3S  Vic  c  72.) 
^.  Of  office. 

f.  For  the  due  administration  of  justice, 
(ii).  To  keep  and  use  the  public  seal  of  the  colony, 
(iii).  To  appoint  an  Eiecutive  Council. 

(iv).  To  publish  the  Letters- Patent  in  such  places  as  he  shall 
see  fit. 

These  powers  and  duties  are  further  explained  by  permanent 
Instractions  '  passed  under  the  aign-manual  on  the  same  day 
as  the  Letters-Patent  By  this  document  these  further  powers 
and  duties  are  conferred  on  the  Grovemor : — 

a.  Pmotrt:^ 

^].  To  administer  the  oath  of  allegiance  and  other  oatha 

prescribed  by  the  law  of  the  colony, 
(ii).  To  summon  the  Executive  Council  (which  is  not  to  proceed 
to  business  until  so  summoned). 

'  It  was  formerly  doubted  whetber  the  Governor  could  remove  a  msmbar  of 
the  Executive  Council  without  specisl  InstmcUons,  But  the  powsi  was  expressly 
granted  to  Sir  Henry  Barkly  by  Mgn-manusl  of  10th  March  1859  (Original  in 
Traamry  offices,  Melbourne).  *  Copy  in  O,  0.,  1879,  29th  April. 
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(iii).  To  appoint  a  president  for  Uie  Executive  Council  in  hia  (the 

Qovemor's)  absence. 
(it).  To  act  in  opposition  to  the  Executive  Council  where  he 
deenu  euch  course  imperatively  aecessaiy,  but  then  to 
report  the  matter  at  once  to  the  Crown. 
J.  DbKw:— 

(i).  To  communicate  the  Instructions  (and  all  othen  he  shall 

deem  fit)  to  the  members  of  the  Executive  Council. 
(ii).  To  preude  (unless  prevented)  at  the  meetings  of  tlie 

Executive  Council 
(iii).  To  see  that  proper  minutes  of  the  business  of  the  Executive 

Council  ore  kept, 
(iv).  To  consult  the  Executive  Council  in  the  execution  of  his 

powers,  except  in  ui^nt  cases, 
(v).  To  see  tliat  different  topics  are  not  dealt   with  in  the 
same  statute,  that  topics  foreign  to  the  title  of  a  statute 
are  not  dealt  with  by  it,  and  that  no  perpetual  clause  is 
made  part  of  any  temporary  law. 
(vi).  To  reserve  for  the  royal  assent  any  bill  dealing  with  the 
following  topics,  unless  it  contains  a  ctanae  suspending 
ita  operation  till  the  royal  pleasure  is  known,  or  unleas 
urgent  necessity  for  its  immediate  operation  exists ' — 
a.  Divorce. 

^.  Grant  to  Governor, 
y.  Currency  of  colony. 
S.  Imposition  of  differential  duties  (except  as  allowed 

by  the  Australian  Colonies  I>atiea  Act  1873).  * 
c  Uatters  inconsiBtent  with  treaty  obligations. 
(.  Discipline  of  land  or  naval  forces. 
1).  Royal  prerogative,  rights  and  property  of  British 
subjects  not  residing  in  the  colony,  oi  Imperial 
trade  and  shipping, 
ft  Provisions  once  refused  by  the  Crown. 
(vii).  To  transmit  leasons  in  any  case  where  by  reason  of  urgency 

the  Governor  has  assented  to  such  a  bill. 
(viii).  To  transmit  copies  of  all  laws,  duly  annotated  and,  where 
necessary,  explained. 
(ix).  To  transmit  copies  of  journals  of  legislative  bodies  and 

customary  returns  ("  Blue  Book  "). 
(x).  To  require  the  presiding  judge  after  any  capital  sentence  to 
forward  a  written  report  of  the  case  ;  and  to  decide  upon 

>  Andeven  theu.notifit  is  "  repugnant  to  the  law  of  England,"  oiinoon^stent 
with  treaty  obligations.     But  cf.  28  &  29  Vic.  c  63,  g§  %  3- 

'  This  is  tlie  36  Tic  c.  22,  which  empowers  the  legialatare  of  any  Austnliui 
colony  (not  including  New  Zealand)  to  make  laws  for  the  purpose  of  canying  into 
effect  any  agreement  between  it  and  another  colony  (ioclading  New  Ze^and), 
whereby  duties  are  imposed  upon  or  remitted  from  the  importation  of  the  prodnce 
of  snch  colonies  (including  New  Zealand),  provided  that  no  diSerentisl  rates  are 
to  be  imposed. 
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tbe  final  giantiiig  or  withholdiog  of  pardon  at  reprieve 
"according  to  his  own  deliberate  judgment,  whether  the 
members  of  the  Executive  Council  concur  therein  or 
otherwise." 
(xi).  To  protect  and  advance  the  interests  of  the  aborigines, 
(xii).  To  grant  commisaioiiB  dnriiig  plcoanre  only,  unlese  other- 
wise directed  by  law, 
(xiii).  Not  to  leave  the  colony  (except  for  a  period  not  exceeding 
a  month)  without  leave  of  the  Crown. 

These  axe  the  priQcipal  powers  and  duties  conferred  and 
imposed  by  the  sole  aothorit;  of  the  Crown,  in  addition  to 
those  whicji  must  be  presumed  to  reside  in  the  Governor  by 
virtue  of  his  commission  as  commander-in-chief  of  the  forces 
in  the  colony.  Some  of  the  powers  and  duties  previously 
enumerated  have  been  confirmed  or  extended  by  colonial 
enactment,  but  as  in  most  of  these  cases  the  intention  is 
obvious  that  the  powers  shall  be  exercised  by  the  "  Governor 
in  Council," '  xa  by  the  Cabinet,  it  will  be  better  to  refer  to 
them  at  a  later  stc^e.  In  his  Imperial  capacity,  the  Governor  is 
not,  of  course,  amenable  to  colonial  legislation,  and  it  is  in  his 
Imperial  capacity  that  he  is  part  of  the  legislature  of  Victoria, 

It  is  appropriate  to  notice  here,  however,  two  special  pro- 
visions which  have  been  made  for  the  clearing  up  of  doubts 
with  respect  to  the  Governor's  position. 

As  the  Governor  is  appointed  by  the  Crown  dniii^  pleasure, 
the  demise  of  the  Crown  would,  on  Uie  ordinary  principles  of 
agency,  revoke  bis  commission.  But  as  much  practical  incon- 
venience might  result  from  a  strict  interpretation  of  this  rule, 
it  is  provided  that  all  acts  done  in  Victoria  after  such  demise, 
but  before  the  Governor  has  notified  the  fact  by  proclamation 
in  the  GovemTnmt  Cfazeite,  shall  be  deemed  to  be  unaffected  by 
the  event,*  and  that  all  appointments  made  by  the  Governor  in 
the  name  of  the  Crown  shall  continue  valid,  notwithstandii^.' 

Moreover,  the  Governor  is  empowered  to  exercise  on  Her 
Majesty's  behalf  the  power  reserved  to  the  Crown  in  any  grant 
or  document,  and  to  take  advantage  of  any  reservation  or  excep- 
tion for  the  benefit  of  the  Crown  contained  in  such  document 
in  the  same  way  as  the  Crown  itself  might  do.* 

These  being  the  chief  features  of  the  office,  the  actual 

'  Thera  are,  however,  exceptions  to  this  rule,  as,  for  example,  in  the  case  of 
the  proTiiions  of  the  UDiveniCy  Act  1890  (^  3,  21,  27,  28). 

*  Coiutitation  Aet  Amendment  Act  1890,  g  3.        *  Jbid.  9  &>       *  Ibid.  %  7. 
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occupant  is  appointed  to  it  by  a  short  commission  which 
usually  refers  to  the  Letters-Patent  and  Instructions  of  February 
1879,  and  nominates  the  persoo  to  whom  it  is  addressed  to 
hold  the  ofBce  during  the  pleasure  of  the  Crown.'  The 
appointment  of  the  Governor  is  usually  revoked  by  express 
words  in  the  commisaiou  appointing  his  successor,'  but  it  may 
be  impliedly  revoked  by  any  act  unequivocally  manifesting 
the  pleasure  of  the  Crown,  or  by  the  death  of  the  Governor. 
The  Governor  cannot,  of  course,  resign  without  the  consent  of 
the  Crown. 

It  sometimes  becomes  necessary  that  provision  should  be 
made  for  a  temporary  occupation  of  the  office  of  Governor,  by 
reason  of  Uie  tatter's  death  or  absence  from  the  colony.  For 
these  contingencies  a  regalar  succession  is  provided. 

1.  If,  on  the  happening  of  the  contingency,  there  is  within 
the  colony  a  Lieutenant-Governor  specially  appointed  by  the 
Grown,  he  succeeds  to  the  office.'  This  case  has  never  actually 
occurred  in  Victoria  since  the  creation  of  the  Govemoiship,* 
but,  on  the  6th  November  1886,  Sir  William  Foster  Stawell, 
formerly  Chief- Justice,  was  appointed  by  royal  commission 
Lieutenant-Governor  of  the  colony,  and  the  commission,  which 
refers  to  the  Letters-Patent  of  21at  February  1879,  clearly 
entitled  him  to  succeed  without  further  authority  upon  the 
death  or  incapacity  of  the  Governor  for  the  time  being.^  It  so 
happened,  however,  that  Sir  William  Stawell  never  assumed 
the  head  of  affairs  as  Lieutenant-Governor,  though  he  had 
previously  occupied  the  position  under  another  title.  During 
the  presence  of  the  Governor,  the  Lieutenant-Governor  has  no 
separate  constitutional  position,  but  be  takes  precedence  as  the 
second  person  in  the  community. 

2.  If,  when  a  vacancy  occurs  in  the  office  of  Governor,  there 
is  no  Lieutenant-Governor  in  the  colony,  the  case  is  provided 
for  by  a  standing  commission  dated  22d  February  1879,  which 
provides  that  the  Chief-Justice  of  the  colony  for  the  time 
being,  or,  failing  him,  the  senior  Puisne  judge,  shall  act  as 

1  Cr.  comnusaion  of  the  Earl  of  Hopetonn,  duted  22d  Aogast  1838  {Q.  Q., 
188S,  November  23).  '  Cf.  (e.g.)  cUiue  iii.  in  ibid. 

■  Letters-Pftteut  of  21ert  Februarf  1379,  cUuse  xii.  {O.  O.,  1879,  p.  S56). 

*  Before  the  creation  of  the  oESco  of  GoTeraor  the  heads  of  the  goTeniment  ia 
Victoria  were  sometimea  commissioned  sa  Lieutenant-Governors. 

*  Cop;  of  commission  and  despatch  of  Sec  of  State  in  Q.  <?.,  Slat  Deo.  ISSC 


CHAP.  XXV  PROVISION  FOR    VACANCIES  235 

4 
Admioifitrator  of  the  OoTemmeat.^  Under  this  commission 
Sir  William  Foster  Stawell  administered  the  government  of 
the  colony  from  18th  April  to  the  15th  July  1884,  in  the 
interval  between  the  departure  of  the  Marquis  of  Normanby 
and  the  arrival  of  Sir  Henry  Lock^ 

3.  But  the  Crown  may,  if  it  pleases,  supersede  this  standing 
or  "dormant"  commission  upon  any  occasion,  substituting  for 
the  Ghief-Jiistice  or  Senior  Pnisne  judge  to  whom  it  is  directed, 
an  Administrator  of  the  Government  specially  commissioned. 
This  case  happened  on  the  departure  of  Sir  Henry  Loch  from 
the  colony  in  March  1889,  when  Sir  William  Bobinson,  by 
virtue  of  a  special  commiBsion  dated  13th  Becember  1888, 
assumed  oEBce  as  Administrator  of  the  Government,  the  com- 
mission to  the  Chief-Justice  being  suspended.* 

4.  Finally,  in  the  event  of  lus  merely  temporary  absence 
from  the  colony,  the  Governor  is  empowered  by  the  terms  of 
the  Letters-Patent  constituting  his  of&ce  to  appoint  a  Deputy 
to  act  for  him.*  Bnt  he  must  appoint  the  Lieutenant-Governor, 
if  there  be  one,  and  the  Governor's  absences  must  only  be  for 
the  purpose  of  visiting  the  Governors  of  neighbouring  colonies ; 
they  may  not  exceed  one  month  at  a  time,  nor,  in  the  aggre- 
gate, one  month  for  every  year's  service  in  the  colony ;  and 
notice  of  his  intended  absences  must  be  given  to  the  Executive 
ConnciL' 

All  the  substitutes  for  the  Governor  have,  during  their 
tenare  of  office,  the  powers  of  the  Governor. 

'  Copy  in  0.  O.,  1879,  April  2B.  *  0.  O.,  18th  April  188*. 

'  O.  0;  1889,  Uarch9. 

'  Latters-paUnt,  cUnse  riii.  {0.  0.,  1879,  April  29). 
'  Inatmctioiu,  cluueg  zT.-xvJ.  {Snd.) 
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THE   PABIIAMKNT 


The  other  constituent  part  of  the  central  legislature  of  Victoria 
is  the  Parliament.  By  §  1  of  the  ConstitutioD  Act  the  L^is- 
lative  Council  and  the  Legislative  Assembly  are  established 
in  the  place  of  the  former  Legislative  Council,  and  by  colonial 
legislation  the  two  houses  are  officially  designated  "  The 
Parliament  of  Victoria." '  It  will  be  necessary  to  consider 
these  two  bodies  apart,  but  we  may  first  notice  several  points 
relating  to  the  Parliament  of  Victoria  as  a  whole. 

In  the  first  place,  we  notice  that  the  Governor  may  fix  the 
places  and  times  for  the  sessions  of  Parliament,  and  may 
prorogue  the  Parliament  and  dissolve  the  Assembly  as  he  may 
think  fit ;  but  there  must  be  a  session  of  the  Parliament  at 
least  every  year,  with  no  interval  of  twelve  calendar  months.' 
Every  member  of  Parliament,  before  taking  his  seat,  must  take 
the  oath  or  make  the  affirmation  of  allegiance.'  In  pursuance 
of  the  power  given  to  it  by  the  Constitution  Act,  the  legislature 
of  Victoria  has  enacted  that  the  Legislative  Council  and  the 
Legislative  Assembly,  and  the  committees  and  members  thereof, 
shall  have  the  privileges,  immunities,  and  powers  of  the 
British  House  of  Commons  as  they  existed  at  the  time  of 
the  passing  of  the  18  &  19  Vic  c  55,  i.e.  on  the  16th 
July  1856.*  The  principal  of  such  privileges  were  as 
follow — 

'  Constitation  Act  Amendment  Act  13B0,  %  S. 
'  Conatitudon  Act,  SS  28,  29. 

■  g  32,  kud  Conatitatioii  Act  AmaDdment  Act  1890,  S  28. 
*  Constitution  Act  Amendment  Act  1860,  g  10.    It  will  b«  noticed  that  no 
claim  is  mode  for  wituessee  attending  on  the  proceedings  of  the  Honses. 
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a.  FvTihtHoiae — 

1.  To  decide  on  the  ralidi^  of  ite  own  elections.^     (This  privilege 

is  aleo  Bpecially  guaranteed  in  Victoria   by  §§  291-308  of  the 
Constitution  Act  Amendment  Act,  1890.) 

2.  To  regolate  ita  own  internal  ftf&ira.* 

3.  To  have  access  to  the  Crown  hj  its  Speaker.^ 

4.  To  puniah  for  contempt,  by  imprisonment  or  expulsion.* 

5.  To  maintain  secrecy  of  debat*.* 
h.  For  the  individval  meniher$ — 

1.  Freedom  from  arrest  in  civil  cases  tundo  laorando  et  redeimdofi 

2.  Immunity  from  being  summoned  as  witnesses  and  from  serving 

3.  Immunity  from  proceedings  in  respect  of  words  uttered  in  the 

House.^ 

Moreover,  tot  purposes  of  coDveuience,  the  Parliament  of 
Victoria  has  bound  itself  to  recognise  as  prima  fade  evidence 
upon  any  inquiry  respecting  ita  privileges  the  Journals  of  the 
House  of  Commons  purporting  to  be  printed  at  the  order  or 
by  the  printer  of  that  House.^ 

The  following  classes  of  persons  are  ineligible  as  candidates 
for  a  seat  in  Parliament — 

1.  Aliens." 

'  This  privilege  was  Becored  by  tbe  Hoase  of  Commons  in  tbe  reigns  of 
Elizabeth  and  James  I. ,  and  at  the  posting  of  the  Cenatitation  Statute  was  exercised 
under  the  provisions  of  the  11  k,  12  Vic  c.  98.     It  has  since  been  abandoned. 

*  Asserted  by  Coke  (1  InH,  IG)  as  the  2«x  et  amsueiudo  ParliannaUi. 

*  See  anthoritf ea  quoted  in  May,  PaTliamtrd  (6th  ed. ),  p.  63. 

*  Becognissd  in  Aihby  v.  White,  17  Lords  J.  71i  (imprisonment),  and  con- 
stantly piactised,  and  in  Wilkei  Que  (1761),  expntsion.  But  the  House  cannot 
create  a  permanent  disability  upon  the  expelled  member.  Sea  also  Tictorian  cases, 
Inn  Dill  2  W.  and  W.  (L.)  171,and$K(bter  v,  OltM.     h.  B.,  S.  P.  C,  6SQ. 

*  This  privilege  has  been  practically  abandoned  since  the  end  of  the  last  centnry. 

*  Recognised  (inter  alia)  by  10  Geo.  III.  BO.  The  privilege  does  not,  however, 
prohibit  any  process  which  does  not  involve  personal  arrest,  and  it  does  not  extend 
to  protect  members  ^m  deliberate  contempt  of  tbe  superior  courts  (cf.  Lang 
Wellaley's  Case,  1831).  The  period  of  eumdo,  inorando,  et  redtwndo  is  generally 
taken  to  cover  forty  days  before  and  after  each  sesdon. 

'  The  Gnt  of  these  privileges  is  mrel;  exercised,  the  second  is  recognised  by 
the  e  Oeo.  IV.  0.  50. 

*  This  privilege  is  guaranteed  by  a  long  series  of  precedents  from  Saaxy'a  Gate 
(lEen.  IV.)downtotheBiUofIUghts  (art.  ix.) 

>  Constitution  Act  Amendment  Act  ISOO,  %  11.  It  should  be  noticed  that 
in  Victoria  members  of  Parliament  are  sntgect  to  one  special  restriction.  If  tbey 
accept  a  non-responsible  office  of  profit  under  the  Crown  (except  that  of  Judge 
of  the  Supreme  Court  or  Agent -General)  whilst  in  Parliament,  or  within  six 
months  after  leaving  it,  they  aresnl^ect  toafineof  £fiO  for  eveiy  week  that  they 
hold  the  office.    (Constitution  Act  Amendment  Act  ISBO,  g  2S.) 

"■  Constitution  Act  Amendment  Act  18S0,  Sg  35  and  124. 
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2.  Women''  (?  for  the  AsBembly). 

3.  Minors  (onder  30  years  for  the  Conndl,  nndet  SI  for  the  Aatembly).* 

4.  Judges  of  any  court  in  Victoria.^ 

fi.  Uiniiters  of  religion  of  any  denomination.* 

6.  Qoveniment  contractora.' 

7.  UncertiRcated  bankrupts  or  inaolvents.' 

6.  Holders  of  offices  of  profit  under  the  Crown  (except  Ministers 

specially  rendered  eligible).' 
9.  Persons  who  have  been  attainted  oft[eason,orconvicted  of  felony  or 

infamous  offence  in  the  British  dominiona.^ 
Moreover  a  member  vacates  his  seat  if  he— 
1.  Abeentshimtelf  without  petmiuioQ  of  the  Honae  for  A  whole  sesmon." 

8.  Takes  any  oath  or  declaration  of  all^iance  or  adherence  to  a  foreign 

power,  or  becomes  a  subject  of  a  foreign  state.*** 

3.  Becomes  bankrupt,  or  inaolvent,  or  a  public  defaulter,^' 

4.  Isattaintedof  treason  or  convicted  of  felony  Di  any  infiunouB  crime.  *' 
C.  Becomes  non  compoi  m«ntu.>^ 

6.  Enters  into  a  government  contract.** 

V.  Besigna  by  writing  addressed  to  the  Governor  (for  the  Council),  or 
the  Speaker  (for  the  Assembly).'' 

In  the  methods  of  their  elections  the  Cooncil  aad  the 
Assembly  diffet  a  good  deal,  but  as  the  outlines  of  the  scheme 
are  the  same  in  both  cases,  it  is  possible,  in  vhat  does  not 
profess  to  be  a  manual  of  practice,  to  treat  them  together. 

The  constituencies  of  the  Council  are  arranged  in  "provinces" 
and  those  of  the  Assembly  in  "  districts."  ^*  There  are  fourteen 
electoral  provinces  and  eighty-four  electoral  difltricts."  Both 
provinces  and  districts  are  subdivided  into  "divisions.""    There 

'  Constitution  Act  Amendment  Act  ISSO,  9  36  (CoDncil).     There  appeUH  to 
be  DO  statutory  probibitioo  of  women  candidates  in  the  case  of  the  Assembly. 
*  Ibid.  f§  35  and  121. 

■  Und.  S  2a  (Council).  Conatitution  Act,  \  11  (Auembly],  where,  however, 
the  restriction  only  extends  to  judges  holding  duriug  good  behaTiaor. 

*■  Ibid.  %  3G.  Constitution  Act,  |  It.  On  the  14th  of  Angust  1877  it  wu 
resolved  by  the  Legislative  Assembly  that  a  minister  of  religion  publicly  evidsneiiig 
his  nlthdrswol  from  mLnisterial  Fiinctioni  prior  to  his  election  to  the  Anembly 
is  not  disqualified  by  9  11  of  the  Constitutian  Act  {V.  aiid  P.  Leg.  Auembly, 
Uth  August  1877).  ■  Ibid.  §  IS.  ■  Ibid.  %  26  and  136. 

^  Ibid.  S  12.  This  disqualification  does  not  exclude  persons  occaaionally 
employed  in  the  navsl  and  military  services  of  Victoria  (Defences  and  Discipline 
Act  18S0,  g  62). 

<  Constitution  Act,  %  11.     Coostitution  Act  Amendment  Act  1890,  %  86. 
»  Constitution  Act.  |  24,         ■"  Ibid.  "  Ibid.  "  Ibid.         •»  Ibid. 

"  Constitution  Act  Amendment  Act  ISSO,  S  IB. 
■°  Constitution  Act,  3j  8  snd  23. 

"  Constitution  Act  Amendment  Act  1860,  3^30  and  122. 
"  Ibid.  §  SO,  and  Sched.  17.  "  /iui.  Sched.S  aDdl7. 
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is  an  electoral  tegiatrar  (with  deputies  where  necessary)  for  each 
diviflion/  paid  by  salary,*  vhose  duties  are  to  keep  and  publish 
rolls  of  the  persons  daiming  to  be  entitled  to  vote  for  their  respect- 
ive divisions,  and  to  issue  to  them  certificates  of  the  fact  (known  as 
"  elector's  rights  ")  upon  payment  of  a  small  fee.'  Before  iasning 
such  certificates,  the  registrar  must  put  to  the  applicant  a  series 
of  questions  with  respect  to  bia  title  to  a  vote,  and  the  answ^s 
to  ijiese  questions  are  signed  by  the  applicant  on  the  counterfoil 
of  the  certificate,  any  wilfully  false  answer  constituting  perjni?.* 
Any  right  issued  for  one  division  of  a  province  or  diatrict  may 
be  transferred  to  another  division  of  the  same  province  or  dis- 
trict upon  satisfactory  proof  of  qualification,'  and  de&ced  rights 
may  be  reisBued.*  No  elector's  right  will  be  issued  to  an  inmate 
of  an  elementary  or  charitable  institution.^  On  the  Ist  of 
December  in  each  year  the  registrar  prepares  an  electoral  list 
for  his  division,  and  on  the  1st  of  June  a  supplementary  list 
containing  the  names  of  claimante  whose  rights  have  been  issued 
since  the  last  publication  of  the  electoral  rolls.'  Within  a 
limited  period  from  these  respective  dates  he  transmits  printed 
copies  to  the  clerk  of  the  revision  court  for  his  division,  and 
advertises  the  roll  for  inspection." 

Objections  to  the  claims  are  sent  to  the  registrar  and  the 
claimants  in  question  within  a  fortnight  "^  after  the  publication 
ol  the  rolls,  and  are  by  the  registrar  forwarded  in  lists  to  the 
clerk  of  the  revision  court  The  registrar  is  bound  to  accept 
the  answers  of  the  claimants  applying  for  elector's  rights,  but 
he  may  note  them  as  "  objected  to  "  in  the  lists  sent  to  the 
revision  court.^^ 

The  revision  court  for  a  division  is  the  court  of  petty 
sessions  usually  holden  nearest  the  electoral  registrar's  office, 
if  SQch  court  be  within  the  division,  and  must  consist  of  two 
justices  or  a  police  magistrate  in  the  case  of  the  Council,  and  a 
county  court  judge  or  a  police  magistrate  for  tJie  Assembly," 

'  Conttitutioii  Act  Amendm«Dt  Act  1890,  gS  6S  and  ISS. 

1  lUd.  S§  G&  and  138.  *  I\M.  §g  62  uid  1U>. 

*  7&uJ.  §§  63  uid  140.    (The  pnnUhmeDt  in  case  of  the  Council  u  limited  to 
impriionmeDt  foidx  moDthi.)  '  Ibid.  ^  61.60,  and  147-152. 

*  Ihid.  S9  71-78, 1G4-156,     Freah  elector's  righti  aie  iKsaed  aTsr;  three  jean 
(SS  101  and  1S3).  '  Ihid.  g  C9.  ■  t\M.  gS  76,  77, 1S9,  160. 

■  I}nd,  §9  79,  162.     (The  period  for  the  Council  ii  twenty-one  da;*,  for  the 
Assembl;  thtrty-thi«e).  "  Eighteen  ddTS  for  the  Aeeembly,  ^M.  %  164. 

"  /Wrf.  9  81.  »  Ibid.  K  88, 176. 
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The  court  in  the  former  iiiBtaiice  aita  on  the  fourteenth  days 
after  the  latest  dates  for  sending  in  objections,  viz.  on  the  18th 
January  and  the  18th  July,^  and  in  the  months  of  February 
and  August  in  the  ktter.^  It  may  hear  evidence,  and  may 
strike  out  or  insert  names.'  The  list  as  certified  by  the  court 
becomes  the  electoral  roll  for  the  division.*  It  includes,  not 
only  the  list  of  elector's  rights  issued  by  the  registrar,  but  also 
Uie  list  of  municipal  ratepayers  within  the  division,  furnished 
by  the  clerk  of  the  municipal  district  or  districts  within  which 
the  division  lies,  subject  to  objection  and  revision  as  in  the 
case  of  the  list  of  elector's  rights.' 

Prior  to  any  election  the  Governor  in  Council  appoints  a 
returning  officer  for  each  division  of  a  province  or  district,  and 
the  returning  officer  and  his  deputies  are  incapable  of  being 
candidates  for  the  constituency  to  which  they  are  appointed, 
at  least  until  fourteen  days  after  resigning  their  offices.*  The 
Governor  in  Coimcil  also  appoints  one  polling-place  for  each 
division,  or  more,  if  it  is  certified  by  the  returning  officer  and 
any  police  magistrate  or  superintendent  acting  in  the  locality 
that  more  are  necessary,' 

The  writs  for  the  election  of  members  of  the  CouncU  are 
issued  by  the  President,^  or  in  his  absence  or  incapacity  by  the 
Governor.*  Write  for  general  elections  to  the  Assembly  are 
issued  by  the  Governor^"  wiUiin  seven  days  from  the  dissolution 
of  the  preceding  Assembly."  Write  for  bye-elections  are  issued 
by  the  Speaker." 

Every  writ  for  the  election  of  a  member  of  Parliament 
contains  the  following  particulars — 

1.  The  namber  of  members  to  be  elected,  and  the  constituencj  for 

which  they  are  to  serve,  ^* 
S.  The  day  befoie  which  nomiaatioiia  muat  be  sent  in  to  the  returning 

>  CoDstitatioa  Act  Amendment  Act  ISBO,  S  86.  *  BM.  \  175, 

»  BM.  IS  87-94,  178-183,  *  iWrf.  SS  8B-97,  184-188, 

■  liiid,  IS  104-108,  168-174.  The  ratepayen'  liit  is  included  because  the;  are 

entitled  to  the  franchise  under  g  43  and  ISB. 

*  nnd.  S9  204,  205.  ">  Ibid.  %  207. 

'  Ibid.  S  208,     Fonnarly  by  the  OovemoT.     Tlio  change  was  made  in  1888 

<S2  Vic.  No.  834,  g  2).  ■  IMd.  §  208. 

"  Ibid.  H  209,  210.  "  Ibid.  %  211, 

>■  Ibid.  §  210.    The  Spetker  must  give  two  clear  days'  notice  to  tbe  (Chief 

Secretary),  who  mnat  forthwith  publish  the  notice  in  the  Ooventmaa  OatttU 

(g  215),  "  See  form  in  Sched.  sxx.,  uii. 
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o£BceT.^  (Tor  the  Council  this  most  be  not  less  than  7  nor  more 
than  14  clear  days,'  and  for  the  Aaaembly  not  leas  than  4  nor 
more  than  7  dear  days  *  iiom.  the  issue  of  the  writ.) 

3.  The  day  for  the  polling,  if  required.*     (For  the  Council  not  less 

than  10  nor  more  than  14,'  for  the  .^asemhly  not  less  than  4  nor 
more  than  7  *  clear  days  from  the  daj  on  which  nominations  mast 
close.  In  the  caae  of  a  general  eleclJon,  all  electiouB  must  take 
place  on  the  same  da;.^) 

4.  The  polling-places  appointed.^ 

5.  The  daj  for  the  return  of  the  writ  to  the  person  who  iasaes  it. 

(This  must  be  within  40  days  of  the  issue.* } 

On  the  receipt  of  the  writ,  the  returning  officer  must 
endorse  upon  it  the  date  of  its  receipt/"  and  publish  its  purport 
and  the  details  above  enumerated  in  the  newspapers."  He 
mnat  also  announce  a  place  at  which  he  will  be  prepared  to 
receive  nomination  papers  and  deposits."  He  most  also  appoint 
a  substitute  to  act  for  him  in  caae  he  becomes  incapacitated,^' 
and,  as  the  nominations  come  in,  he  must  post  daOy  the  names 
and  descriptions  of  candidates  nominated.^* 

Candidates  must  be  nominated  by  a  written  paper  in 
statutory  form,  signed  by  at  least  ten  electors,  and  containing 
the  names  and  descriptions  of  the  candidates,  who  must  testify 
by  their  signatures  to  the  acceptance  of  the  nomination.'*  Each 
nomination  must  be  accompanied  by  a  deposit  of  £100  (in 
ease  of  an  election  to  the  Council)  or  of  £50  (in  the  case  of  an 
election  to  the  Assembly),  and,  in  the  former  case,  also  by  a 
declaration  of  the  candidate's  property  qualification.'"  If  the 
candidate  at  a  contested  election  does  not  obtain  one-fifth  of 
the  votes  of  the  lowest  successful  candidate,  he  forfeits  his 
deposit  towards  the  expenses  of  the  election."  But  if  he  is 
successful,  either  with  or  without  opposition,'^  or  if  he  obtains 
one-fifth  of  the  votes  of  the  lowest  successful  candidate,"  or  if 
he  retires,  with  the  consent  of  seven  of  his  nominators,  in  a 
formal  way,  two  clear  days  at  least  before  the  day  fixed  for 
the  polling,'"  his  deposit  is  returned  to  him. 


■  «  212, 

216. 

'  §  213.                                 '8  214. 

*  1  218. 

'  S  218.                                •  g  214. 

M214. 

'Elections 

probably 

means  "pollings,  where pallings are  neceaary.' 

•§219. 

>  gS  208,  2IS. 

"1217. 

"  Ihid.                                      "  Ibid. 

« s  21a. 

»  §  219.                                 "  %  220. 

»  S  221. 

"  8  222.                    "  im. 

"iKA 

»  iWd.  and  g  227. 
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If,  vheQ  tiie  time  for  sending  in  nominationa  has  expired, 
the  number  of  candidates  nominated  does  not  exceed  the 
number  of  vacancies,  the  returning  officer  declares  the 
nominated  candidates  duly  elected.'  But  if  there  is  a  contest, 
he  prepares  for  a  poll  by  hiring  or  appropriating  booths,'  and 
appointing  deputies."  The  poll  is  taken  by  ballot,  with  due 
precautions  for  secrecy.*  Each  candidate  may  appoint  a 
scrutineer  to  protect  his  iutereata,'  but,  with  this  exception,  no 
persons  are  allowed  to  be  present  during  the  polling  except 
the  returning  officer  or  hia  deputy,  the  poll  clerk  appointed  by 
him,  and  not  more  than  six  persons  actually  engaged  in 
voting.*  The  poll  lasts  from  8  ajl  to  5  P.M.  of  the  same 
day,  except  in  the  metropolitan  and  suburban  area,  where,  on 
a  poll  for   the    Assembly,  the   bonis   are   from    8    A.I1L  to 

7  P.M.^ 

Two  classes  of  voters  exist :  those  who  have  and  tJiose 
who  have  not  "  elector's  rights."  *  The  former  class  must 
produce  their  "  righte,"  and  prove  that  their  names  are  on  the 
electoral  roll  of  the  division  ;  for  the  latter  the  second  condition 
is  sufficient^  Certain  questions  may  be  put  to  the  claimants 
by  the  returning  officer,  with  the  object  of  ascertaining  their ' 
identity,  and  the  continuance  of  their  qualification,"  and  every 
voter  may  be  called  upon  to  make  a  declaration  against  bribery." 
Ko  person  may  vote  in  respect  of  a  residential  qualification 
who  has  not  resided  in  Victoria  for  at  least  six  months  of  the 
twelve  preceding  the  election.'* 

Each  elector  has  as  many  votes  as  tJiere  are  vacancies,  but 
not  more  than  one  vote  can  be  given  by  any  elector  for  any 
one  candidate.'''  The  ballot  papers  contain  the  names  of  all 
the  candidates,  and  the  electors  strike  out  the  names  of  those 
for  whom  they  do  not  wish  to  vote.  If  more  names  are  left 
than  there  are  vacancies,  the  paper  is  altogether  void." 
Duplicate  votes,  and  votes  the  legality  of  which  the  returning 
officer  suspects,  are  reserved  for  future  examination."     The 

'  Coiutitution  Act  Amendment  Act  1890,  %  224. 

*  S  S^.  The  Ktnmmg  officer  may  appropriate,  Dpoa  due  notice,  the  uae  for 
the  poUiiLg  da;  of  anj  schoolroom  bnilt  or  supported  wholly  or  partially  by 
public  funds  or  perpetual  eodowment  (§  229).  ■  §3  2S1-2S1. 

*  i  230.  » i  235.  '  g  237.  '  g  240. 
«  S  241.                         ■  91  241,  242.                              l°  g  244.          "  %  249. 

"8241.  "9261.  "9263,264.  i'02Gti,2Ge. 
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retormng  officer  votes,  in  accordance  with  their  directioDS,  for 
blind  or  illiterate  electors.^ 

Immediately  upon  the  close  of  the  poll,  the  ofBcer  in 
charge  of  each  polling-place  counta  the  votes  in  the  presence 
of  the  scrutineers  and  poll  clerk,  and  then  tranamits  votes, 
docoments,  and  results  in  a  sealed  parcel  to  the  returning 
officer  of  the  division,'  who,  adding  in  the  results  of  the  polling 
station  at  which  he  has  personally  presided,  declares  the  state 
of  the  poll,  giving  his  casting  vote  where  necessary.  He  then 
forwards  the  return  endorsed  on  the  writ  to  the  authority 
issuing  it"  He  also  forwards  to  the  Clerk  of  the  Council  or 
Assembly  (as  the  case  may  be)  all  the  papers  of  the  election, 
which  are  then  kept  intact  for  two  years,  unless  required  as 
evidence,  when  they  are  accepted  as  what  they  profess  to  be  in 
any  court  of  justice.*  All  officials  eng^ed  in  the  conduct  of 
elections  are  liable  to  substantial  penalties  for  neglect  or 
misconduct.'  On  the  other  hand,  they  are  remunerated  for 
their  services.* 

The  offences  connected  with  the  conduct  of  elections  (other 
than  the  n^ligence  or  misconduct  of  the  officials)  are  five : — 
bribery,  treating,  undue  influence,  wearing  of  badges,  wipers  on 
results.^     These  ofTences  have  different  consequences. 

1.  Sriierir.     1'be  following  acta  constitute  bribery  : — 

L  Making,  promiaing,  oc  procuring  a  gift  or  loan  to  an  elector 
or  other  person  to  influence  or  aa  a  reward  for  a  vote. 

ii.  Di^Kwing  or  promising  to  dispose  of  a  place  or  ofBce  with 
a  similar  object  or  motive. 

iiL  Accepting  Bnch  indncement  and  endeavouring  to  act  in 
pursuance  of  it 

iv.  Paying  money  knowingly  to  be  used  for  such  purpose,  or 
in  repayment  of  money  expended  for  such  purpose. 

V.  Acceptance  by  elector  of  money  or  office  given  to  influence 
hia  vote,  or  by  another  person  of  money  or  valuable  con- 
sideration given  to  influence  the  vote  of  an  elector. 

vi  Payment  by  a  candidate  or  agent  of  the  hire  of  any  con- 
veyance for  the  purpose  of  conveying  electors  to  or  from 
the  poll. 

'  g  2S7.  The  provision  far  illiterate  Toters  only  apjilies  to  persons  claiming 
u  ratepayers.  >  $§  260-262.  >  SS  263,  2S4. 

*§268.  '83197,200,278.  '§§138,168. 

'  In  the  earlier  stages  of  the  proceediags  there  are  vsriona  other  offences  in 
connection  with  false  dedata^na.     (Cf.  gS  63,  B6,  73,  103,  146,  119,  166,  216.) 
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Anj  peraon  committing  bribery  ie  guilty  of  and  punishable  for  a 
misdemeanour,  and  is  incapable  of  voting  at  the  election  in  reapect  of 
which  the  offence  was  committed-^ 

!.  Trtaiiwj.  Thia  ia  the  offence  of  providing  "  meat,  drink,  entertain- 
ment, or  proviaiona "  for  the  purpose  of  influencing  an 
election,  or  the  acceptance  thereof  with  that  vieir.  The 
pereon  who  provides  tlie  means  of  corruption  it  guilty  of 
a  misdemeanour  and  is  rendered  incapable  of  voting  at 
the  election,  the  pereon  accepting  is  disqualified  from 
voting  merely.* 

3.  Undue  vn,jlv,enee  consists  of  the  application  of  threate  oi  duress  for  tlie 

purpose  of  influencing  a  vote.  The  peiaon  guilty  of  the 
offence  has  committed  a  misdemeanour,  and  ia  liable  to 
fine  and  imprisonment* 

4.  Tf earing  of  badge*.     No  candidate  before,  during,  or  after  an  election 

may  wear  badges  or  provide  them  for  the  inhabitants  of 

his  constituency,  upon  penalty  of  a  fine  of  £10  for  each 

offence.* 
0.  Wagert  on  reuUtt.     Any  person  making  a  wager  upon  the  result  of 

B  parliamentary  election  ia  guilty  of  an  illegal  act,  and  is 

liable  to  a  penalty  not  eiceeding  £20.* 
In  addition  to  these  penalties,  any  candidate  declared  by 
a  parliamentary  election  committee  to  have  been  guilty  of 
bribery,  treating,  or  undue  influence  is  rendered  incapable  of 
being  elected  for  a  province  during  the  five  years  following  the 
declaration  of  the  election,  oi  for  a  district  till  the  next 
general  election.' 

The  validity  Of  elections  ia  decided  upon  by  the  "  Com- 
mittee of  Elections  and  Qualifications  "  of  the  House  to  which 
the  election  refers.  This  committee  is  appointed  at  the  com- 
mencement of  each  session  by  the  President  or  Speaker,  subject 
to  the  approval  of  the  House,  and  consists  of  seven  members 
willing  to  serve.''     In  ordinary  circumstances  the  committee 

'  ConBtitntion  Act  Ameudment  Act  IS90,  ^  276-277.  It  ia  ilao  provided 
(9  282}  that  DO  contracts  for  loans  or  work  or  goods  for  the  carrying  on  of  an 
election  can  be  enforced.  '  §§  278,  270. 

'  g  280.  Moreover  the  mere  carrying  of  an  offenuve  weapon  at  election  tinie 
by  a  person  not  duly  authorised  creates  a  liability  to  a  penalty  not  exceeding  £20. 
The  offender  may  be  apprehended  and  imprisoned  till  he  can  be  brought  before  a 
justice  (§  285).  *  g  281. 

'  §  284.  The  pauiahment  for  election  offences  in  Victoria  does  not  appear  to 
eti  on  the  side  of  severity. 

'  %  283.  A  candidate  is  responsible  for  the  acts  of  his  authorised  agents, 
nuless  it  be  jn-otxd  that  they  were  committed  "without  his  knowledge,  power, 
or  assent "  (g  302).      For  etectioD  offeuces  see  also  Crimes  Act  1890,  gg  204-346. 

'  gg  291,  292.  Four  members  most  be  present  at  each  rittjog  of  the 
■     !e(g296). 
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continues  till  the  end  of  the  session/  and  matters  come  before 
it  by  petition  presented  by  an  elector  or  candidate  of  the 
constituency  to  the  President  or  Speaker  within  a  limited  period, 
and  by  them  referred  to  the  committee.^  The  committee  may 
confirm  or  alter  a  return,  and  deal  with  any  matter  touching 
the  conduct  of  elections  or  the  qualification  of  candidates,  but  it 
must  not  inquire  into  the  correctness  of  any  electoral  roll.* 
It  may  report  any  resolution  to  the  House,  and  the  House  may 
thereupon  take  such  action  as  it  sees  fit.*  Costs  may  be 
awarded  to  and  against  the  petitioners,'  and  security  for  them 
must  be  given  by  the  petitioners.'  The  committee  sits  as  an 
open  court,  tmless  it  desires,  for  special  reasons,  to  deliberate 
in  private,^ 

With  regard  to  the  publication  of  parliamentary  reports, 
an  important  rule  has  been  in  force  ever  since  the  year  1850.* 
It  is  sufficient  for  a  defendant  in  any  proceeding  brought  on 
account  of  matter  pnbHsbed  in  any  such  report  to  produce  a 
verified  certificate  from  the  President  or  Speaker  or  Clerk  of 
either  House  to  the  effect  that  the  report  was  published  under 
the  authority  of  Parliament  or  a  committee  thereof,  and  there- 
upon the  defendant  is  entitled  to  a  stay  of  proceedings.' 
Moreover,  in  any  proceeding  caused  by  the  publication  of  an 
extract  from  or  abstract  of  such  report,  the  defendant  may  pro- 
duce the  report  and  prove  that  he  published  hona  fidt  and 
without  malice,  and  he  is  thereupon  entitled  to  a  verdict  of  not 
guilty." 

Having  examined  the  constitution  of  Parliament  and  the 
privileges  of  its  members,  we  have  to  see  what  are  its  legislative 
powers  and  duties  as  a  body. 

The  general  power  of  legislation  is  conferred  upon  "Her 
^^jesty,  by  and  with  the  Advice  and  Consent  of  the  said  Council 
and  Assembly,""  by  the  first  section  of  the  Constitution  Act. 
The  power  is  given  in  very  wide  terms — "  to  make  Laws  in  and 

'  Conatitntion  Act  Araendmeot  Act  1890,  §  293.  '  ^  801,  802. 

'S§297, 2S9.  '§300.  '98  307.308.  "8  304.         '8  298. 

'  3  13  Vic.  No.  18  (N.  8.  W.)  •  §  343.  "  %  8*6. 

"  It  will  be  remembered  that  bj  the  former  conBtitutions  (G  &  S  Ti&  0.  70, 
S  29,  and  13  *  li  Vis.  c.  GP,  §  li)  the  power  of  legislation  was  conferred  on  the 
OcmmutT,  not  the  Crown.  It  wonld  sMm  that  the  new  formola,  while  aiMentntt- 
ing  the  delegator;  character  of  the  Governor,  reoll;  creates  mnch  wider  powen 
of  legislation,  by  enabling  the  full  scope  of  the  prerogatiTc  to  be  exercised  In  coa- 
jnnction  with  tlie  oolonial  legialaturo. 
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for  Victoria,  in  all  Cases  whatsoever."  Sweeping,  however,  as  is 
the  grant,  and  apparently  simple  its  terms,  it  is  not  entirely 
free  from  ambiguity.  It  is  unlikely  that  the  legislature  of 
Victoria  should  attempt  to  make  laws  elsewhere  than  in 
Victoria  (though  as  a  matter  of  fact  the  Crown's  assent  to 
Victorian  legislation  is  often  given  in  England).  But  what  are 
lawa/w  Victoria  ?  That  is  a  question  which  may  arise  at  any 
moment,  the  decision  being  virtually  left  to  the  Crown,  by  the 
fact  of  its  being  made  an  essential  party  to  all  legislation. 

Besides  this  general  power,  however,  certain  special  powers 
are  expressly  conferred  on  the  Victorian  legislature.  They 
may  be  enumerated  thus : — 

1.  To  alter  or  repeal  the  provMonB  of  the  Conetitution  Act,  mbject, 

however,  to  the  conditiona  imposed  by  the  next  power  until  these 
have  been  repealed  by  the  legislature  itself.  (18  &  19  Via  c. 
66,  §  4.) 

2.  To  repeal,  alter,  or  vary  the  proviBionB  of  the  Constitution  Act, 

But  a  bill  to  alter  the  couetitutioiL  of  the  Council  or  Assembly 
or  the  provisions  of  Schedule  D  (salaries,  pensions,  and  grants) 
must  not  be  predated  to  the  Oovemoi-  unless  the  second  and 
third  readings  have  been  passed  by  an  absolute  majority  of  the 
membcra  of  the  Council  and  Assembly  respectively.  (Constitu- 
tion Act,  §  60.) 

3.  To  alter  the  qiialiScAtionH  of  electors  and  members  of  the  legis- 

lature, and  to  establish  and  vary  electoral  provinces  or  districts,  to 
appoint,  alter,  or  increase  the  members  for  any  constituency,  to 
increase  the  whole  numbers  of  the  Houses,  to  alter  and  regulate 
the  appointment  of  returning  officers,  and  to  make  provision  for 
the  holding  of  elections.     (Constitution  Act,  §  61.) 

4.  To  impose  any  customs  duties,  except  that  differential  rates  may 

not  be  levied.     (Constitution  Act,  g  43.)  > 
6.  To  make  laws  for  regulating  the  sale,  letting,  disposal,  and  occupa- 
tion of  the  waste  lands  of  the  Crown  in  the  colony,  and  of  all 
mines  and  minerals  therein,     (Constitution  Act,  g  64.)* 

The  power  of  amending  the  constitution  has  been  freely 
exercised,  but  the  somewhat  inconsistent  provisions  of  S  4 
of  the  Constitution  Statute  and  §§60  and  61  of  the  Con- 
stitution Act  have  given  rise,  as  might  have  been  expected, 
to  some  little  difficulty.  The  two  points  upon  which  doubta 
have  arisen  are  the  necessity  of  reserving  amending  bills  for 

'  Thispoirer  has  been  slightly  modified  by  the  30  Vic.  c.3S,    (Cf.  aiU«,p.£32.) 
*  Two  other  powers  are  expressly  conferred  upon  tho  legislature  by  g  2  of  the 

13  h  19  Vic.  c.  55  and  g  fiS  of  the  Constitution  Act  respectively,  but  these  are 

really  executive  not  legislstiTe  poners. 


1  by  Google 


CHAP.  XXVI       PRACTICE  AS  TO  AMENDMENTS  347 

the  royal  assent,  and  the  necessity  for  absolute  nugorities  in 
the  second  and  third  readings.  It  will  be  noticed  that  both 
necessities  apply  only  to  the  cases  contemplated  by  §  60 
of  the  Constitution  Act  (which  is  still  unrepealed),  but  the 
cases  enumerated  in  §  61  appear  not  altogether  dis- 
tinguishable fix)m  them  in  certain  instances.  The  Instructions 
of  the  Governor  do  not  direct  him  to  reserve  constitutional 
bills,  unless  they  specially  affect  the  royal  pren^tive, 
but,  of  course,  it  is  within  his  discretion  to  reserve  any 
bill  whatsoever.  On  the  other  hand,  the  conditions  im- 
posed by  §  60  are,  by  the  Constitution  Statute,  impliedly 
made  repealable  by  the  Victorian  legislature  in  the  ordinary 

If  we  look  at  the  practice  of  the  legislature  we  shall  see 
that  there  has  been,  apparently,  a  good  deal  of  doubt  with 
respect  to  the  applicability  of  the  restrictions  imposed  by  the 
60th  section  of  the  Constitution  Act  In  the  year  1857  was 
passed  the  statute '  which  removed  the  necessity  for  the 
property  qualification  of  members  of  the  Assembly.  The  bill 
only  passed  on  its  second  reading  in  the  Assembly  by  28 
votes  against  21.*  As  Uie  full  number  of  members  was  then 
60,  it  is  clear  that  the  bill  was  not  deemed  to  fall  within  the 
provisions  of  §  60  as  an  alteration  in  the  constitution  of  the 
Lower  Hoase.  In  the  following  year,  a  biU  was  introduced 
to  shorten  the  duration  of  the  Assembly.  No  record  of  the 
divisions  on  its  second  and  third  readings  in  the  Assembly 
survives,*  but,  in  the  Council,  the  second  and  third  readings 
passed  by  absolute  majorities,  the  fact  being  noted  at  the 
request  of  the  President*  But  the  bill  never  became  law,  the 
royal  assent  being  withheld  by  tiie  Governor."  In  the  same 
year,  the  Electoral  Districts  Amendment  Bill  was  passed  on 
its  second  reading  by  an  absolute  majority  of  the  Assembly,* 
but  there  is  no  record  of  the  voting  on  its  third  reading,^  and 
the  bill  fell  through.  In  the  year  1864,  the  Pensions  Bill, 
which  affected  the  provisions  of  schedule  D,  passed  ite  second 


■  21  Vic  No.  12. 
'  Bars  fact  of  pusiug 
ef.  HanMTd,  rab  dates. 

<  V.aadP.  {L.  C),  1SG8,  Feb.  G.  •  T.  ami  P.  (L.  A.),  1868,  June  4. 

*  md.  April  14  (37-G).  '  DM.  April  17  (and  Huiurd). 
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and  third  readings  in  the  Assembly/  and  its  second  reading  in 
the  Council,  by  absolute  nuy'orities,'  though  there  is  no  record 
of  the  vote  on  the  third  reading  in  the  Council,*  and  the  bill 
was  reserved  for  the  royal  assent  In  the  same  year,  tlie 
Constitution  Laws  Consolidation  Bill  is  said  *  to  have  dropped 
on  the  second  reading  in  the  Assembly  because  an  absolute 
majority  was  not  obtained.  During  the  progress  of  the  Electoral 
Act  1865 '  no  special  records  of  absolute  miyoritieB  were  made, 
and  the  bill  was  not  reserved  for  the  royal  assent,  although  it 
rearranged  the  constituencies  for  the  Upper  House,  but  the 
passing  of  the  State  Aid  to  Religion  Abolition  Bill'  in  1871 
was  carefully  made  subservient  to  the  requirements  of  the 
statute,  being  passed  by  four  absolute  majorities,^  and  reserved 
for  the  royal  assent  Apparently  no  special  precautions  were 
taken  with  regard  to  the  Electoral  Act  Amendment  Bill  of 
1876,^  which  passed  through  both  houses  in  the  ordinary 
way,*  and  was  not  reserved  for  the  royal  assent,  although  it 
substantially  altered  both  the  number  of  members  of  and  the 
constituencies  for  the  Assembly.  But  the  Beform  Act  of 
1881,^"  which  practically  did  for  the  Council  what  the  Electoral 
Act  of  1876  had  done  for  the  Assembly,  was  passed  with  due 
observance  of  the  formalities  of  the  60th  section  of  the  Constitu- 
tion Act'^  And  when,  in  consequence  of  a  delay  in  the  prepara- 
tion of  electoral  rolls,  a  temporary  provision,  which  incidentally 
lengthened  the  tenure  of  certain  seats  in  the  Council,  was  made 
by  a  subsequent  statute  "  passed  in  the  ordinary  way,  a  third 
Act"  was  passed,  conforming  to  the  requirements  of  §  60," 
to  validate  the  proceedings.  On  the  other  hand,  Uie  three 
electoral  bills  of  the  year  1888  passed  into  law''  without 
the  observance  of  special  formalities,  although  one  of  them  "> 

'  V.  ani  P.  (L.  A.),  1804,  April  2S.        *  V.  wad  P.  (L.  C),  1864,  Hay  10. 

»  Jbid.  May  20. 

*  V.  and  P.  (L.  A.),  1 S64,  May  23,  and  anDimary  of  priMeediiigs  on  bills  (abo 
Hanaard).  '  29  Vic.  No.  279.  *  8*  Vic  No.  SBL 

'  V.  and  P.,  1S70,  Sesa.  i.  (L.  A.)  15th  aod  21it  Jnne,  (L.  C.)  Cth  and  6th 
Jnly.  «  40  Vic  No.  6*8. 

■  r.  and  P.,  1876,  (L.  A.)  Stli  SepL  and  17th  Oct,  (L.  C.)  26th  and  31st 
Oct  "  ib  Vic  No.  702. 

"   r.  and  P.,  1881,  (L.  A. )  3d  March,  {L.  □. )  8d  and  11th  of  Maj. 

"  46  Vic.  No.  720.  "*  46  Vie  No.  74B. 

X  V.  and  P.  (L.  C.)  1882,  6th  and  2?th  Jtme,  (L.  A.)  ISth  Jnly. 

u  Ab  the  52  Vic  Nob.  SSS,  1004,  and  1008  reipectiT«ly. 

"  B2  Vic.  No.  1004,  fi  3. 
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actoally  professed  to  repeal  a  sectdoa  of  the  Constitution  Act. 
It  would  appear,  therefore,  that  the  practice  of  Parliament  with 
regard  to  the  60th  section  of  the  Constitution  Act  has  not  been 
altogether  consistent' 

A  few  special  restrictionB  and  duties  are  also  imposed  upon 
the  legislature.     They  may  be  enumerated  thus — 

1.  Each  Hoiue  of  Parliatnent  must  adopt  from  time  to  time  Standing 

Bnles  and  Orders  for  the  conduct  of  its  busineSB,  which,  when 
approved  bjr  the  Qovemor,  become  "  bindii^  and  of  foice."  But 
uo  rule  affecting  the  commimication  between  the  Houses  or  the 

proceedings  of  both  collectivelj  is  to  have  any  force  nnleaa  adopted 
by  both  (Const.  Act^  §  36).  The  Standing  Orden  at  present  in 
force  for  the  CouncU  were  approved  on  the  l&th  December  1887, 
those  for  the  Assembly  at  various  timea  from  18117  to  188S,  and 
those  foT  the  two  Houses  jointly  in  1867  and  subsequent  jean. 

2.  Each  House  mnat  take  into  consideration  all  amendments  in  bills 

submitted  by  the  Governor  (Const  Act,  §  36). 

3.  The  l^ielatnre  must  not  impose  any  customs  duties  upon  goods 

imported  for  the  royal  forces,  nor  in  defiance  of  treaty  obligations 
(Const.  Act,  g  48). 

We  have  now  to  deal  with  the  two  Houses  of  Parliament 
separately. 

1  Ths  Act  of  1864  (27  Vio.  No.  ISO),  which  abolished  the  allowsDce  to  tha 
Oovemor  for  the  paymcDt  of  his  staff  and  travelling  expenses,  was  reserved  for  the 
royal  assent,  but  I  have  not  been  abla  to  trace  its  passage  through  Parliament 
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THE   LEGISLATITE   COUNCIL 

The  thirty  members  given  t^  the  Legislative  Council  by  the 
Constitution  Act^  were  increased  to  forty-two  in  the  year 
1881,'  and  t*  forty-eight  in  the  year  1888.*  They  are  now 
distributed  among  fourteen  provinces,  of  which  six  return  four 
members  each,  and  the  remaining  eight  each  send  three.*  Each 
member  elected  upon  a  vacancy  caused  by  efQuxion  of  time 
holds  his  seat  for  six  years.'  Members  elected  to  fill  extra- 
ordinary vacancies  hold  for  the  unexpired  terms  of  their  pre- 


The  Legislative  Council  can  never  be  dissolved,  bnt  its 
members  retire  in  rotation  on  the  expiry  of  their  tenures. 
Periodical  elections  are  held  in  every  province  in  each  second 
year,  at  which  the  oldest  member  retires,  and,  in  addition,  iu 
the  provinces  which  send  four  members,  a  periodical  election 
is  held  every  sixth  year,  which  does  not,  apparently,  coincide 
with  any  of  the  biennial  elections/  All  members  are  eligible 
for  re-election. 

To  be  qualified  for  membership  of  the  Council  a  candidate 
must  be  a  male  of  the  age  of  thirty  years,  either  a  natural-bom 
subject  or  naturalised  and  resident  in  Victoria  for  ten  years, 
and  must  have  been  beneficially  entitled  to  a  freehold  estate 
in  Victoria  of  the  clear  annual  value  of  £100  for  one  year 
"  previously  to  "  his  election.*     A  declaration  as  to  his  property 

'8  2.  »  46  Vic  No.  702.  >  63  Vic.  No.  8W. 

*  CoDBtitntion  Act  Amendment  Act  IS90,  g§  30  aod  32. 

>  §32.     ThaperiodoftenyeuifiiedbjtheCoDstitutionAct  (33)wBSB)tered 
tj  the  LegieUtive  Council  Act  1881  (46  Vic  No.  702), 

*  Constitution  Act  Amendment  Act  1890,  S  34.  '  %  33.  ■  §  35. 
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quaiification  must  be  made  by  the  elected  candidate  before  be 
takes  his  seat,'  and  if  he  parts  with  the  propert;7  without 
making  other  proviaion  for  his  qualification  he  forfeits  his 
seat.' 

The  following  persons  are  entitled  to  vote  for  the  election 
of  members  of  the  Legislative  Council  in  that  electoral  division 
on  the  rolls  of  which  their  names  appear : — 

1.  The  owner  of  a  freehold  egtate  rated  in  a  municipal  district  or  dis- 
tricts  in  one  pioTince  at  the  annual  value  of  £10. 

S.  The  owner  of  a  leasehold  estate  created  originallj  for  Atb  yearo, 
similarly  rated  at  the  annual  value  of  £SS. 

3.  The  occupying  tenant  or  licensee  of  land  similarly  rated  at  the 
annual  value  of  £,%5. 

4.  The  gradnatfi  of  a  British  University,  and  the  matriculated 
student  of  the  University  of  Melbourne. 

5.  The  barrister-at-law,  solicitor,  or  conveyancer. 

6.  The  legally  qualified  medical  practitioner. 

7.  The  duly  appointed  minister  of  any  Church  or  religious  de- 
nomination. 

8.  The  certificated  schoolmaster. 

9.  The  officer  01  retired  officer  of  Her  Majesty's  land  or 
forces.' 

Provided  that  these  persons  are — 

1.  Males  of  the  e^  of  twenty 'OiLe  years. 

S.  NatuTsl-hom  subjects,  or  persons  who  have  been  naturalised  for 
three  years,  and  resident  in  Victoria  for  the  twelve  months  previ- 
ous to  the  let  of  January  or  July  in  any  year.* 

Joint  owners,  lessees,  and  occupiers  of  qualifying  land 
may  claim  as  many  rights  in  respect  thereof  as  the  value  will 
cover."  All  voters  except  those  who  claim  in  respect  of  pro- 
perty must  take  out  "  elector's  rights  "  in  the  electoral  divisions 
in  which  they  reside.® 

The  Legislative  Council  has  a  constitutional  officer,  the 
President,^  who  acts  as  chairman  at  all  meetings  of  the  full 
body,  and  is  its  recognised  mouthpiece.  He  is  elected  by  the 
Council,  subject  to  the  disallowance  of  the  Governor,  and  holds 
ofiice  until  he  dies,  resigns,  or  is  removed  by  a  vote  of  the 
Council.^  As  we  have  seen,  he  now  issues  the  writs  for  all 
elections  to  the  CounciL^  In  the  event  of  his  absence  or 
incapacity,  the  Council  may  appoint  an  Acting  President  to  fill 

1  ConstitntioD  Act  Aioendment  Act  1890,  S  37.  '  g  39. 

'  S§  i3-lG  and  GO.  *  §|  «3  and  51.  *  ^  47  and  4S. 

'  §S  4S  and  EO.  '  Constitution  Act,  8  6.  '  Ibid.  '  AiUe,  p.  2iO. 
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his  place.^  In  addition  to  this  constitutional  official,  the  Legis- 
lative  Council  generally  appoints  other  officials,  such  as  the 
Chairman  of  Committees,  and  the  Clerk  of  the  Council,  and 
others.  The  positions  of  some  of  these  officials  are  regulated 
by  statute,^  but  their  appointment  is  not  compulsory,  though 
obviously  desirable. 

The  Legislative  Council  cannot  proceed  to  business  unless 
one-third  of  ita  full  Hst  of  members,  exclusive  of  the  President, 
are  present,'  but  no  failure  of  election  incapacitates  the  House 
if  the  required  quorum  be  present.* 

By  the  Constitution  Act  the  Legislative  Council  is  ex- 
pressly prohibited  from  altering  any  "  Bill  for  appropriating 
any  part  of  the  Revenue  of  Victoria,"  or  '*  for  imposing  any  Duty, 
Bate,  Tax,  Bent,  Return,  or  Impost,"  though  it  may  reject  such 
bill  in  toto?  The  wording  of  this  prohibition  has  given  rise 
to  much  discussion,  but  it  will  be  better  to  postpone  the  con- 
sideration of  the  subject  till  we  deal  with  the  financial  powers 
of  the  Assembly.  In  all  other  respects  the  legal  powers  of 
the  Council  are  the  same  as  those  of  the  Assembly.  It  may 
originate  or  amend  bills,  and  its  concurrence  in  legislation  is 
essential  It  has  even  one  special  advantage,  for  there  is  no 
restriction  upon  the  number  of  Responsible  Ministers  who  may 
occupy  seats  in  it.'  A  member  of  the  Assembly  may  not,  of 
course,  sit  in  the  Council^ 

1  Constitutioa  Act  Amendment  Act,  §  12.  *  gg  84S-867. 

»  Constitation  Act,  §  9.  *  §  22.  '  |  66. 

■  Cf.  Conadtution  Act  Ameodment  Act  1890,  g  13. 
r  ConititDtion  Act,  g  18,  and  Canititution  Act  Amendment  Act  1890,  3  22. 
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THE   LEGISLATIVE    ASSEMBLY 

The  sixty  membera  given  to  the  Assembly  by  the  Constitution 
Act^  were  increased  to  seventy-eight  in  1858,*  to  eighty -six  in 
1876,*  and  to  ninety-five  in  1888.*  They  are  now  distributed 
among  eighty-four  electoral  districts,*  of  which  eleven  have  two 
members,  and  the  others  one  each,'  All  the  districts  except 
eight  densely -populated  urban  constituencies  are  subdivided 
into  "  divisions "  for  polling  purposes' 

Each  Assembly  expires  by  effluxion  of  time  at  the  end  of 
three  years  from  its  first  meeting,^  and  may  sooner  be  dis- 
solved by  the  Governor.*  We  have  seen  that  new  writs 
must  be  issued  witMn  seven  days  after  its  expiry  or  dis- 
solution.^' 

To  be  qualified  for  election  to  the  Legislative  Assembly,  a 
candidate  must  be  a  natural-bom  subject  or  a  person  who  has 
been  naturalised  for  five  years  and  resident  in  Victoria  for  two 
years."  He  is  subject  to  the  general  disqualifications  for 
membership  of  Parliament,'^  but  does  not  require  any  pro- 
perty qualification.''  A  member  of  the  Legislative  Assembly 
receives  reimbursement  of  his  expenses  in  relation  to  his 
attendance  at  the  rate  of  £300  per  annum.'*     But  the  receipt 

'  S  10-  *  22  Tic  No.  64.  '  40  Tio.  No.  648. 

*  52  Via,  Kd.  1003.  '  Constitution  Act  Amendment  Act  1990,  %  122. 
»  Ibid.  Sched.  irii. 

'  Ibid.     In  these  exceptions  "district "  and  "diriaion"  lae  co-terminons. 
■  Ibid.  S  127.      The   Constibution  Act  {S  IB)  hud   fixed  fiya  years.      The 
change  waa  made  in  1SE9  (22  Vic.  No.  89). 

•  Ibid.  '0  AnU.  p.  240.  "  §  124.  "  Ibid. 

"  This  is  almost  doubttiil  under  the  peculiar  wording  of  S  124  oF  the  ConatitU' 
tion  Act  Amendmant  Act     But  there  can  be  no  doubt  aa  to  the  practice. 
"  S  128. 
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of    official   salary   abates    the    allowance    for    expenses    pro 
tanto} 

The  following  are  qualified  to  vote  in  the  election  of  mem- 
bers to  the  L^islative  Assembly : — 

1.  Any  male  of  Uie  age  of  twenty-one  yean,  natural-bom  or  natural- 
bed,  who  has  resided  in  Victoria  for  twelve  mont^  before  hie 
application  to  register  (for  the  electoral  diatriet  in  which  he 
resides).' 

S.  Any  such  person  who  is  also  owner  in  possession  of  a  freehold 
estate  of  the  capital  \-alne  of  £S0,  or  the  dear  annual  value  of 
£6  (for  the  electoral  district  in  which  such  property  is  situate).^ 

3.  Any  such  person  who  is  enrolled  tw  a  votini;  rate-payer  in  a  muni- 
cipal distnct  (for  the  division  of  the  electoral  district  in  which  hiB 
rateable  property  is  situate).* 

The  Legislative  Assembly  has  a  constitutional  officer,  the 
Speaker,  who  is  elected  at  the  first  meeting  after  every  general 
election,  and  vacates  his  seat  by  expiry  or  dissolution  of  the 
Assembly,  and  by  death,  resignation,  or  a  removing  vote  of  the 
Aaaembly.*  The  Speaker  is  not  subject  to  the  disallowance  of 
the  Governor,  but  is  usually  presented  to  him  on  his  election.* 
He  presides  at  all  meetings  of  the  House,^  and,  as  we  have 
seen,  issues  the  writs  for  bye-elections  to  the  Assembly.'  The 
Legislative  Assembly  usually  also  appoints  other  officials,  such 
as  the  Chairman  of  Committees  and  the  Clerk  of  the  Assembly, 
as  well  as  ministerial  officials,^  but  these  appointments  are  not 
of  a  constitutional  character. 

The  Assembly  cannot  proceed  to  business  unless  twenty 
members,  exclusive  of  the  Speaker,  are  present,  and  the  Speaker 
has  a  casting  but  no  substantive  vote.'"  As  in  the  case  of  the 
Council,  no  failure  in  the  elections  invalidates  the  proceedings 
of  the  House  if  the  proper  quonim  be  present."  No  member 
of  the  Legislative  Council  may,  of  course,  sit  in  the  Assembly.^' 

The  Legislative  Assembly  is  subject  to  one  disability  and 
one  privil^e  alike  distinguishing  it  from  the  Council     Not 

>  S  126.     Members  of  Parliament  are  also  entitled  to  free  passes  over  the 
pnblic  nilwajs  during  their  tenure  of  seats. 

*  Constitution  Act  Amendment  Act  1890,  $8  ISS,  126. 

*  S  ISO.  '  S  135.  ■  CoastitutlDn  Act,  g  20. 

*  Cr.  e.g..  V.  and  P.  (L.  A.),  8th  April  188B. 

'  Constitution  Act,  S  20.  ■  AiOe,  p  210,  | 

■  CC  Constitution  Act  Amendment  Act  1800,  §§  316-307.  I 

"  Constitution  Act,  §  21.  "  Ibid.  %  22.  I 

"  Constitution  Act,  S  10.     Constitution  Act  Amendment  Act  ISSO. 
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more  than  eight  of  the  salaried  officials  specially  exempted 
from  the  rule  disqualifydng  Crown  ofBcials  from  sitting  in 
Parliament  may  at  any  one  time  be  members  of  the  Assembly.^ 
This  clause  was  probably  intended  to  secure  to  the  Council  st 
least  two  of  the  ten  Besponsible  Ministers  who  may  be  ap- 
pointed. But  if  this  be  the  case,  it  is  entirely  inadequate  to 
its  object,  for  the  Governor  is  not  bound  to  have  more  than 
eight  Ministers,  and  even  if  he  have,  only  four  need  sit  in 
Parliament  at  alL* 

The  peculiar  privilege  of  the  Assembly  in  financial  matters 
has  more  than  once  been  the  subject  of  serious  difficulty,  to 
which,  as  it  is  essentially  a  legal  question,  it  will  be  necessary 
to  refer.  It  is  hardly  necessary  to  say  that  it  will  be  treated 
here  as  a  legal  question  merely. 

By  §  56  of  the  Constitution  Act — 

"  All  Billa  for  appropriating  any  Part  of  the  Bevenue  of  Victoria,  aad 
for  imposing  any  Duty,  Itate,  Tax,  Rent,  Return,  or  Impost,  shall 
originate  in  the  Assembly,  and  may  be  rejected  bnt  not  altered 
by  the  CounclL" 

But  by  §  57 — 

"  It  shall  not  be  lawful  for  the  Legislative  Assembly  to  originate  or  pass 
any  Vote,  Resolution,  or  Bill,  for  the  Appropriation  of  any  part  of 
the  said  Consolidated  Bevenue  Fund,  or  of  any  other  Duty,  Bate, 
Tax,  Bent,  Betum,  or  Impost,  for  any  Purpose  which  shall  not  have 
been  first  recommended  by  a  message  of  the  Governor  to  the 
Legislative  Awembly  during  the  Session  in  which  such  Vote, 
Resolution,  or  BUi  shall  be  passed." 

The  reference  to  "  the  said  Consolidated  Bevenue "  in 
I  57  relates  to  a  previous  section  (the  44th)  which  provides 
that  all  the  revenues  of  the  Crown  in  the  colony  of  Victoria 
shall  form  one  consolidated  revenue,  available  for  the  public 
service  of  the  colony.  One  other  section  ia  also  worthy  of 
notice — 

"  The  CoQBolidated  Revenue  of  Victoria  shall  be  permanently  charged 
with  all  the  Coats,  Charges,  and  Expenses  incident  to  the  Collection, 
Management,  and  Receipt  thereof,  Buch  Coata,  Charges,  and  Expenses 
being  subject,  nevertheless,  to  be  reviewed  and  audited  in  such 
Manner  as  shall  be  directed  by  any  Act  of  the  Legislature,"  ' 
It  will  be  observed  that  these  sections  place  the  parlia- 
mentary initiative  both  in  taxation  and  expenditure  in  the 
'  19  IS,  U. 
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hands  of  the  Assembly,  subject  to  the  proviso  that  its  use 
of  the  imtiative  in  the  latter  capacity  can  only  be  exercised 
on  the  recommendation  of  the  executiva  The  action  of  the 
Council  is  limited  to  a  direct  approval  or  negative ;  though, 
doubtless,  it  is  perfectly  open  to  the  House  to  explain  that 
its  negative  is  only  applied  to  induce  an  amendment  The 
sections  in  question  remained  unaltered  in  the  Constitution 
Bill  sent  to  England  &om  the  colony  in  1854 ;  but  it  is  not, 
of  course,  permissible  to  go  behind  the  Act  itself  to  ascertain 
the  intentions  of  its  framers.  Such  a  course  leads  to  endless 
disputes,  for,  after  all,  its  framers  had  no  authority  to  impose 
their  views  either  on  the  colonial  or  Imperial  legislatures.  The 
real  question  is  not  What  was  intended  ?  but.  What  was 
done? 

The  present  state  of  the  question  may  perhaps  best  be 
gathered  from  the  discussion  which  took  place  in  the  years 
1877-8. 

In  the  year  1877  the  question  of  the  payment  of  members 
come  before  Parliament.  The  practice  had  been  adopted  by 
two  temporary  Acts,'  the  second  of  which  was  about  to  expire. 
Mr.  Berry's  Government,  which  was  in  fevour  of  the  continuance 
of  the  practice,  was  in  a  minority  in  the  Legislative  Council, 
which  in  December  1877  refused  the  second  reading  of  the 
continuity  measure.^  Anticipating  this  event,  Mr,  Berry, 
in  the  Governor's  name,  had  included  a  sum  of  £18,000  in 
the  Appropriation  Bill  of  the  session,  for  the  purpose  of 
providing  payment  as  an  ordinary  item  of  expenditure.' 
Thereupon  the  Council,  on  the  motion  of  Sir  Charles  Sladen, 
"  laid  aside  "  the  Appropriation  Bill,*  and  the  Government,  in 
order  to  meet  daily  necessities,  ordered  the  collection  of  the 
duties  voted  by  the  Assembly  in  the  Appropriation  Bill, 
which  the  Council  had  refused  to  piss,  founding  their  action 
upon  the  allied  precedent  of  the  House  of  Commons,  and,  with 
regard  to  the  expenses  of  collection,  upon  the  45  th  section 
of  the  Constitution  Act.*  In  this  action  the  Government 
was  supported  by  the  opinion  of  its  law  officers,  but  the 
Supreme  Court  had,  in  a  previous  crisis,  refused  to  rect^ise 

'  31  Vic.  No,  3S3,  »nd  38  Vie.  No.  498. 

*  VeUi  and  Proceedings  of  tlie  LagislatiTS  Coancil,  11th  Dec  1877. 

'  Ibid,  of  the  Legialativa  Assambly,  28th  Nov.  1877. 

*  Ibid,  of  the  Legisl&tiTe  Council,  20th  December  1877.         *  Ante,  p.  2SS. 
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the  claim  of  the  Assembly,^  and  the  GoTenunent  found  it  im- 
possible to  enforce  its  demands.  Thereupon  it  made  wholesale 
reductions  in  the  civil  service,  and  something  like  a  crisis 
ensued.'  On  the  one  hand,  the  Assembly  claimed  entire  control 
over  the  financial  poli(g'  of  the  country,  and  denied  the  right 
of  the  Council  to  interfere  with  it  in  any  way.  The  supporters 
of  the  Council,  on  the  other  hand,  denounced  the  action  of  the 
Government  in  placing  the  vote  on  the  Appropriation  Bill,  as 
an  attempt  to  prevent  a  fair  discussion  of  the  principle  of  the 
payment  of  members,  and  their  attempt  to  collect  the  revenue 
on  the  vote  of  the  Assembly  as  generally  inconsistent  with 
constitutional  principles,  and  especially  as  a  breach  of  the  25th 
section  of  the  Audit  Act,"  which  directed  the  Commissioners  of 
Audit,  before  countersigning  any  warrant  for  the  payment  of 
public  monies,  to  "  ascertain  that  the  sums  therein  mentioned 
are  then  legally  available  for  and  applicable  to  the  service  or 
purpose  mentioned  in  such  instrument,"  Moreover,  it  was 
asserted  that  the  institution  of  the  Commissioners  of  Audit  was 
adopted  for  the  express  purpose,  amongst  other  things,  of  super- 
sedii^  the  system  of  payment  of  monies  on  mere  resolution 
which  had  previously  prevailed.* 

The  matter  was  ultimately  compromised  by  the  withdrawal 
of  the  objectionable  item  from  the  Appropriation  Bill,  and  by 
the  passing  of  the  Payment  of  Members  Bill  In  its  original 
form.'  This  result  in  itself  left  the  question  of  principle  un- 
decided, but  the  opinion  of  the  Imperial  government,  to  which 
the  matter  was  referred,  taken  in  combination  with  the  facts 
of  the  case,  seems  to  lay  down  the  following  rules  as  to  the 
legal  position  of  the  much-disputed  question. 

I.  The  Legislative  Cooncil  is  entitled  to  reject  any  bill,  whether  con- 
taining  money  grants  01  not,  which  comes  up  from  the  Assembly. 
(Constittttioii  Act,  §§  1  and  56.) 

S.  The  Assembly  is  not  justified  (certainly  not  morally,  perhaps  not 
legally)  in  inserting  a  question  of  principle  into  an  ordinary 
administrative  measure,  by  covering  it  with  a  money  vote     (The 

'  Slmaaim  ».  The  $u<en,  2  W.  W.  and  A'B.  (L.),  143, 

»  V.andP.  ol  Leg.  Assembly,  1878,  iL  B57-B80.  '  22  Vic  Ho.  86. 

*  8m  wspectivB  statementa  of  Coundl  end  Assembly  in  V.  and  P.  of  Council, 
leth  Feb.  1878,  and  V.  and  P.  of  Assembly,  ISth  Feb.  1878. 

■  r.  and  P.  of  the  Council,  28th  March  1878.  Cf.  debate  in  Victorian 
Hansaid,  xxriL  pp.  2313-3332. 


„,.„,^;oogle 


ass  THE  LEGISLATIVE  ASSEMBLY  part  iv 

ABaembly  practdcaUy  confeaed  this  rule  by  withdnwing  the 
abjectioiiAble  giant  from  the  AppropriatioD  Bill.) 
3.  Public  officials  are  not  wamnted  in  collecting  taxes  on  the  mere 
TOte  of  the  Legislative  Assembly,  nor  in  nutdng  payments  which 
have  not  been  authorised  by  statuta  (Opiniou  of  the  Secretary  of 
State  for  the  Colonies,  explaining  the  piactice  of  the  House  of 
Commons.') 

Another  Bomewhat  important  point  has  lately  ariaen  vith 
regard  to  the  scope  of  the  56th  section  of  the  Constitution  Act 
The  difference  of  opinion  may  be  best  illustrated  by  stAting 
that  there  are  two  views,  one  of  which  holds  that  the  words 
"  all  bills  for  appropriating "  (revenae)  "  and  for  imposing " 
(taxes)  confine  the  operation  of  the  section  to  billa  having  for 
their  principal  object  the  aaUiorisation  of  payments  or  the 
granting  of  supply,  while  the  other  maintains  that  legislation 
which  merely  incidentally  or  conaeqaeutiaUy  authorises  tjie 
collection  of  money  or  the  payment  of  officials  may  be  dealt 
with  as  ordinary  legislation  by  the  Council.  It  has  been  said 
to  be  the  difference  between  "  a  bill  for  appropriating,"  and  "  a 
bill  which  appropriates,"'  In  spite  of  the  apparently  verbal 
character  thus  given  to  the  contention,  the  distinction  ia  an 
important  one,  for  the  adoption  of  the  stricter  view  practically 
cuts  the  Council  off  from  many  useful  functions.  It  must, 
however,  be  taken  to  have  the  we^ht  of  authority  in  its  fevour, 
having  been  upheld  by  a  ruling  of  the  President  in  the  year 
1885,'  and  supported  by  the  Committee  of  Standing  Orders  of 
the  Legislative  Council  itael£* 

'  Copj  in  F.  and  P.  of  the  Leg.  Asiembly,  1S76,  iiL  p.  6fl7.  Also  Slnentmi 
T.  Tfu  Qiuen  (aiilt].  For  other  iDformatiou  relatiiig  to  the  queatioii,  see  V.  and  P. 
of  Leg.  Assembly,  1877-8,  L  pp.  fiSS  and  711  ;  HM.  iiL  SSI  and  eSS  ;  snd  ^nd. 
1S78,  IL  887-972.  Also  Vict  Hsusard,  toIb.  xivL  and  zzriL  sub  titt, 
"Appropriation  Bill,"  "Crisis,"  "Payment  of  Uembers,"  etc. 

'  HsarD,  Ottvemneni  ^&igland  (2d  sd.),  p.  SIS. 

»  Vict  Hansard,  xlix.  p.  1882;  T.  and  J>.  of  Leg.  CouncU,  6th  October  1886. 

*  Vict  Hansard,  xlix.  p.  1187 ;  T.  owi  P.  of  Leg.  Coondl,  ISSC,  pp.  ISG,  I4S. 
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OTEES   LEGISIATIVB   OEOAHS 

It  is  a  piistake  commonly  made  to  euppoae  that  in  England 
the  Bole  oigan  of  central  legislation  is  the  Parliament.  Loi^ 
before  Parliament  acquired  its  powers  of  legislation  there  existed 
an  authority  hy  which  laws  were  made.  This  authority  was 
the  Crown,  and  to  this  day  the  Crown  possesses  all  those 
plenary  powers  of  legislation  which  it  once  exercised,  except 
so  &r  as  it  has  been  expressly  deprived  of  them.  No  doubt 
these  deprivations  have  been  very  great,  and  they  have  caused 
much  bitterness  of  feeling.  On  the  other  band,  since  Crown 
and  Parliament  have  ceased  to  quarrel,  the  latter  has  conferred 
upon  or  restored  to  the  former  many  l^;islative  powers,  so  that 
the  legislative  power  of  the  Crown  is  now  consideTabI&  And 
it  must  be  remembered  that  the  Crown  has  never,  in  England, 
recognised  the  right  of  the  Parliament  to  make  laws  in  all  cases 
whatsoever.  So  that  in  England  the  legislative  power  of  the 
Crown  is  in  some  cases  the  survival  of  ancient  prerogative 
right. 

The  wide  powers  conferred  upon  the  Victorian  Parliament 
by  the  highest  authority  in  the  empire  precludes  the  possibility 
of  such  a  claim  being  made  by  any  other  authority  in  Victoria. 
Such  powers  of  legislation  as  other  authorities  exercise,  they 
exercise  as  deputies  of  the  Parliament,  and,  if  they  exceed  the 
powers  given  to  them,  their  le^lation  may  be  set  aside.  Thus, 
where  the  Board  of  Land  and  Works,  avowedly  acting  under  the 
powers  conferred  by  the  Land  Act  1862,'  published  Segulations 
which  were  in  fact  tdtra  vires,  and  then  attempted  to  enforce 
them,  they  were,  though  acting  in  the  name  of  the  Crown, 

'  2G  Yio.  No.  !«.  ,-<  ,  i  ■  ;.'  ^'~-.'' 
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enjoined  by  the  Supreme  Court  to  act  in  defiance  of  their 
own  Eegulations.*  And  where  the  Governor  in  Council  framed 
Begulations  under  the  Mining  Statute  1865,^  which  the 
Supreme  Court  deemed  to  be  in  excess  of  the  powers  conferred 
by  the  statute,  they  were  treated  as  null,  and  action  taken  on 
them  was  set  aside.'  The  chief  instances  of  such  subordinate 
l^islative  authorities  are  the  Governor  in  Council,  Public 
Departments,  and  the  Snpreme  Court  Less  frequently  legisla- 
tive powers  are  entrusted  to  unincorporated  officials  and  the 
judges  of  inferior  courts.' 

When  we  come  to  (leal  with  the  executive  branch  of  the 
central  government,  we  shall  see  that  the  "  Governor  in 
Council"  means  the  Governor  acting  with  the  advice  of  the 
Executive  Council  or  Cabinet.'  In  delegating  powers  of  legis- 
lation to  the  Governor  in  Council,  therefore.  Parliament  is,  prac- 
tically, del^ating  them  to  a  committee  of  both  Houses,  though, 
as  it  is  not  essential  that  all  members  of  the  cabinet  shall  be 
members  of  Parliament,  it  may  happen  that  the  power  is  exer- 
cised by  persons  whom  the  community  has  not  entrusted  with 
le^lative  duties  at  alL  The  increasing  tendency  to  entrust 
l^islative  powers  to  what  is  primarily  an  executive  body,  is 
one  of  the  most  curious  features  of  modem  parliamentary 
government,  and  indicates  an  appreciation  of  some  of  the  draw- 
backs of  a  parliamentary  system.  Leaving  this  aspect  of  the 
question  for  future  discussion,  we  may  here  point  out  one  or 
two  conspicuous  examples  of  the  practice,  merely  premising 
that  the  familiarity  of  the  community  with  it  previous  to  the 
introduction  of  Besponsible  Government  may  have  reconciled  it 
to  the  practice  now  that  it  has  a  totally  different  significance.* 

A  very  conspicuous  example  of  the  practice  occurs  in  the 
49th  section  of  the  Constitution  Act,  which  provides  that  the 
pensions    authorised   by  the   Act   for  retiring  judges  of   the 

'  KtaU  V.  Tht  Queen,  3  W.  W.  and  A'B.  (E.),  p.  60. 

'  29  Vio.  No.  291.  »  Johmon  v.  Thomum,  8  W.  and  W,  (M.),  18. 

*  TbU  u,  of  coone,  leaving  local  legialation  ont  of  account  for  the  present 
'  Aota  [nterpreUtioD  Act  1890,  g  6. 

*  Oocaaionall;  powers  of  legislation  are  directly  conferred  upon  tlie  GoTeruor 
b;  Imperial  legislttiou,  e.g.  24  &  25  Vic.  o.  52,  which  emponen  him  to  isme 
Begu]atioii9qaaliiyingtheteTnisofthe"PaasengersActl8S5"(]S*  19  Vic  0.119). 
AlUiough  the  expression  used  ia  "  GoTemor  "  simply,  it  ia  probable  that  the  terms 
of  his  Cknnimssion  and  lostTuctiona  would  requiie  the  GoTemoi  to  act  with  the 
advioe  of  the  Cabinet 
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Supreme  Court  shall  be  granted  in  accordance  with  Eegulationa 
to  be  framed  by  the  Governor  and  Executive  Council  Later 
sections  of  the  same  enactment  make  similar  provisions  with 
r^ard  to  the  pensions  to  Besponsible  OfBcers  and  the  grants  to 
rel^ous  denominations,'  but  the  sections  themselves  have  been 
since  repealed.^ 

Still  more  important  are  the  wide  powers  of  legislation 
conferred  on  the  Governor  in  Council  by  more  recent  enactments. 
To  take  only  three  instances.  By  the  Aborigines  Act  1890," 
he  may  make  regulations  prescribing  the  place  of  residence 
of  any  aboriginals,  and  the  terms  upon  which  they  may  be 
employed,  and  for  apportioning  their  earnings  amongst  them. 
He  may  lay  down  the  conditions  upon  which  aboriginals  shall 
be  entitled  to  a  share  in  the  parliamentary  grants  voted  for 
them,  may  order  the  supply  to  them  of  the  necessaries  of  life, 
and  may  prescribe  for  the  care,  custody,  and  education  of  their 
children.  By  the  Education  Act  1890,  he  may  r^ulate  the 
uses  of  State  School  buildii^,  the  terms  and  appointments  of 
members  of  Committees  of  Advice,  the  conditions  ander  which 
scholarships  and  exhibitions  may  be  granted,  the  secular  in- 
struction to  be  given  in  the  schools,  the  examination  and 
classification  of  teachers,  and  the  scale  of  fees  to  be  paid  by 
parents.*  By  the  Land  Act  1890,  he  may  make  rules,  r^ula- 
tions,  and  orders  for  the  numerous  purposes  of  the  Act,  and 
for  prescribing  the  mode  of  applications  under  it,  for  providing 
surveys  and  adjustment  of  boundaries,*  and  for  supervising 
and  controlling  the  local  committees  established  to  ensure  the 
destruction  of  vermin.*  The  142d  section  of  this  last  Act  adds 
the  important  condition  that  regulations  made  under  the  section 
shall  be  signed  by  the  Minister  having  charge  of  the  Act,  and 
shaU  be  laid  before  both  Houses  of  Parliament  within  fourteen 
sitting  days  from  their  publication.  Upon  their  publication 
in  the  GovemmeTii  Gazette,  these  regulations  become  "valid  in 
law  as  if  the  same  were  enacted  in  this  Act,  and  shall  be 
judicially  noticed."  In  other  words,  they  are  true  legislation. 
No  element  is  wanting.  Similar  provisions  are  now  becoming 
common  in  cases  of  delegated  legislation  such  as  those  we  have 
first  considered. 

I  Constitution  Act,  ^  61  snd  B3. 

'  By  28  Vio.  No.  235  uid  34  Vic  No.  BBI.  '  |  8.  *  §  23. 

■  3  142.  ■  §  206. 
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As  examples  of  public  departments  entrusted  with  powers 
of  legislation,  it  will  be  sutBcient  to  take  a  few  prominent 
examples,  such  as  the  Board  of  Land  and  Works,  the  Public 
Service  Board,  the  Board  of  Pubhc  Health,  and  the  Victorian 
Railway  Commissioners. 

The  Board  of  Land  and  Works,  constituted  by  the  Public 
Works  Statute  1865,'  consists  of  not  less  than  three  nor  more 
than  seven  persons,  of  whom  one  at  least  (the  president)  is  a 
Eesponsible  Minister  of  the  Crown.*  By  the  Public  Works 
Act  1890,  it  has  very  wide  powers  of  legislation  in  the  matter 
of  roads  and  sewers.  It  may  make  by-laws  for  regulating  the 
manner  in  which  the  public  shall  use  the  roads  and  bridges 
under  its  control,  and  the  nature  and  number  of  the  vehicles 
traversing  Uiem,  and  the  speed  they  may  make.  It  may  make 
regulations  for  the  drainage  of  roads  and  streets  into  sewers, 
and  for  the  dimensions,  manner  of  construction,  and  manage- 
ment of  the  pipes  and  drains  communicating  with  the  sewers, 
and  for  the  assessment  and  collection  of  sewerage  rates.*  More- 
over, by  the  Land  Act  1890,  the  Board  of  Land  and  Works  is 
authorised  to  make  rules  and  regulations  for  the  care,  protection, 
and  management  of  all  public  parks  and  reserves  not  conveyed  to 
or  vested  in  trustees.^  The  legislation  of  the  Board  is  subject 
to  the  disallowance  of  the  Governor  in  Council,'  but  does  not 
appear  to  require  his  sanction  in  the  first  instance. 

The  l^islative  powers  of  the  Public  Service  Board  were 
conferred  upon  it  by  the  Public  Service  Act  1883,'  and  they 
extend  to  the  making  of  regulations  concerning  the  duties  to 
be  performed  by  officers  in  the  public  service,  and  the  discipline 
to  be  enforced  during  such  performance,^  as  well  as  to  the  pro- 
curing and  inspection  of  stores  for  the  public  service.*  But 
the  legislation  of  the  Public  Service  Board  requires  the 
approval  of  the  Governor  in  Coimcil.* 

The  Health  Act  1890  confers  very  wide  powers  of  legisla- 
tion on  the  Board  of  Public  Health,  which  consists  of  an 
appointed  chairman  and  medical  inspector,  and  seven  repre- 
sentative members.^"     In  addition  to  the  general  power  con- 

'  29  Vic  No.  2Se.     The  firat  appointment  vm  under  the  21  Vio.  No.  31. 
'  Puljlio  Works  Act  18B0,  88  4  and  6.  »  PubUo  WorkB  Act  1890,  S  16. 

*  S  138.  »  Publio  Works  Act  1890,  %  12.  •  46  Vio.  No.  773. 

'  Public  Servioo  Act  1890,  8  123.  »  %  189.  *  %\A. 

"  Health  Act  1880,  §  7. 
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ferred  upon  it  to  legislate  for  the  purposes  of  the  Act,  the 
Board  is  expressly  empowered  to  make  by-laws  in  the  following 

1.  For  the  inspection  of  and  enforcement  of  cleanlinen  in  dairies, 
graiing'^roands,  and  other  places  connected  with  tJte  production 
ofmili.1 

8.  For  the  cleansing  and  dimnfecting  of  streets,  houses,  and  other 
phtcea,  to  prevent  the  spread  of  epidemics,  endemics,  or  contagions 


3.  For  the  prevention  of  OTercrovding  and  obstruction  in  public 
buildings,  and  for  the  prevention  of  fires  in  public  buildings, 
conuuonlodgit^-housea,  licensed  TictuaJlets'  premises,  and  boarding- 


4.  For  the  r^stt&tion  of  plumbers  and  gaafitten.^ 

Moreover,  the  Eoard  has  a  general  power  of  supervision  of 
the  l^islation  piomolgated  by  the  local  authorities  under  the 
Health  Act,'  and  may  also  direct  the  making  of  such  l^sla- 
taon  by  local  authorities.*  On  the  other  hand,  the  Board's 
own  legislation  requires  the  approval  of  the  Governor  in 
Council,  and  it  may  be  ordered  by  the  Minister  in  charge  of 
the  Act  to  issue  legislation  upon  the  subject  of  public  health  in 
pursuance  of  the  terms  of  any  Act  of  Parliament^ 

Finally,  on  this  branch  of  the  subject,  we  may  notice  the 
great  powers  of  legislation  conferred  on  the  Victorian  Eailway 
Commissioners  by  the  Railways  Act  1890.  The  purposes  for 
which  the  Commissioners  may  make  by-laws  are  almost  in- 
numerable, but  a  few  of  the  principal  may  be  mentioned. 

1.  The  prevention  of  nuisances  and  damage  upon  railway  proper^. 
3.  llie  management  of  the  wbarves,  piers,  and  jetties  vested  in  the 
Commisdoners. 

3.  The  regulation  of  the  duties  and  charges  of  persons  not  in  the 
employ  of  the  commissionere  who  are  connected  with  the  railway 
service. 

4.  The  disposal  of  unclaimed  goods. 

B.  The  regulation  of  traffic  on  level  crossings. 

8.  The  regulation  of  the  insurance  of  passengers  by  an  Accident  In- 
surance Company.^ 

No  by-law  made  by  the  Commissioners  has  any  force 
unto  confirmed  by  an  Order  of  the  Governor  in  Council 

This  slight  sketch  will  have  indicated  something  of  the 
extent  of  legislative  powers  delegated  to  public  departments. 

>  Health  Aot  18S0,  3  29.  ■  g  122.  *  %  238.  *  3  30. 

>  9  S3.  <  9  81.  M  28.  *  Bsilwajs  Act  18M,  9  105. 
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With  r^ard  to  their  relationship  to  the  Parliament,  it  has  to 
te  noticed  that  the  legislation  in  every  caae  but  one  requires 
the  direct  approval  of  the  Cabinet,  which  ia,  practically,  a 
parliamentary  committee.  In  the  excepted  case,  that  of  the 
Board  of  Land  and  Works,  the  reason  probably  is  that  the 
President  of  the  Eoard  is  always  a  Cabinet  Minister.  But  even 
here,  as  we  have  seen,  the  Cabinet  can  annul  the  legislation,  if 
it  pleases. 

Inasmuch  as  the  Supreme  Court  is  by  the  terms  of  the 

constitution  kept  sedulously  distinct  from  all  connection  with 

Parliament,  the  powers  of  legislation  conferred  upon  it  stand 

on  a  somewhat  different  footing  from  those  exercised  by  Public 

'  Departments.     Unfortunately,  it  is  impossible  to  state  these 

powers  as  concisely  as  would  be  desirable,  seeing  that  they 

have  been  conferred  at  different  times  and  in  different  waya 

(a).  The  Supreme  Courts'  with  the  concurrence  of  a  majority  of  its 

membera  pi«seat  at  a  ineetmg  held  for  the  purpose,  ra&j  mate 

and  alter  any  Rules  of  Court  for  the  following  purposes — 

1.  Begnlation  of  the  sittings  of  the  Courts  and  its  judges  in 

chambers. 

2.  SeguUtion  of  the  pleading,  practice,  and  procedure  of  the 
Court,  the  duties  of  its  officers,  and  the  fees  and  costs  in  the 
proceedings  of  the  Court,* 

All  such  rules  are  to  be  laid  before  Parliament  within  forty 
sitting  days,  and  if  within  forty  subsequent  days  either  House 
address  the  Governor  against  them,  the  Governor  muat  annul 
them  In  the  meantime,  however,  they  are  valid,  unless  they 
relat«  to  fees,  no  rule  relating  to  fees  being  of  force  until  it  has 
lain  one  month  before  Parliament  and  been  published  in  the 
Oovemment  Gazette.^ 

(b).  The  Supreme  Court  may  make  rules  respecting  the  admission  and 
examination  o^  and  fees  payable  by  intending  practitioners. 

But  every  such  rule  must  be  sent  to  the  Minister  ad- 
ministering the  Act  and  he  by  bim  laid  before  Parliament 
"  without  delay."  .  Either  House  may  within  one  month  after 
such  presentation  address  the  Governor  to  disallow  the  rule, 
who,  if  he  shall  think  fit,  may  accede  to  the  request     But  the 

'  For  constitution  and  powers  of  Supreme  Court,  cf.  poat. 

■  Supreme  Court  Aot  1890,  3  23. 

'  Ibid.  Under  this  section  the  rales  are  apparently  signed  by  a  m^ori^  of 
the  jodgea,  who  state  that  the  meeting  at  which  they  were  made  was  held  for  the 
pnrpose  (ct  Gov.  QtaitU,  7th  Dec  1888). 
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rule  takes  effect  from  its  promulgation  by  the  Court,  except  it 
relate  to  fees,  when  the  conditions  formerly  mentioned  apply.^ 
(e).  The  judges  of  tlie  Supreme  Court  nay  nutke  roles  for  the  following 
purposes,  viz. 

1.  The  regalation  of  the  duties  of  the  Registrar  of  Probate  ttud 

Administrations,  and  generally  for  effectuating  the  provisions 

of  the  Administration  and  Probate  Act  1 890,  Parts  I.  and  II. 

S.  The  regulation  of  the  procedure  and  practice  of  the  Court  in 

all  applications  under  the  Ixwal  Government  Act  1890.* 

And  thej  mutt  make  such  rules  as  &om  time  to  time  appear  necessary 

for  the  following  purposes,  viz. 

The  regulation  of  the  duties  of  the  Registrar  of  Probates  and  Ad- 
ffliniatrationa  under  Part  III.  of  tlie  Administration  and 
Probate  Act  1890,^  and  the  carrying  of  the  same  into  effect; 

All  such  rules  must  be  published  in  the  OovemmeTit  Gaxette 
and  be  laid  before  Parliament  within  ten  sitting  days  after 
their  promulgation.* 

Finally  (d),  the  judges  of  the  court  may  make  general  rules  and  orders 
concerning  the  following  matter,  viz. 

Application  to  a  Court  or  Judge  under  Part  IV.  of  the  Admini- 
stration and  Probate  Act  1890.^ 

All  such  rules  and  orders  are  to  take  effect  &om  a  day 
named  therein,  and  must  be  published  in  the  Government 
Gazette  within  one  month  from  the  making." 

It  will  be  observed  that  none  of  the  legislation  of  the 
Supreme  Court  requires  the  confirmation  of  Parliament  or  the 
sanction  of  a  Eesponsible  Minister.  Id  some  cases  the  Parlia- 
ment, and  in  others  the  Cabinet  have  discretionary  powers  of 
repeal,  but  in  others  again  there  is  no  bar  to  the  absolute 
discretion  of  the  Court^ 

It  is  only  rarely  that  such  powers  of  legislation  are  con- 

•  Suprame  Court  Act  1890,  S  28.  Under  this  section  the  rules  ore  appar- 
entlj  sigued  only  by  the  prothonotary,  and  published  by  the  Minister,  who  «tates 
that  he  has  complied  with  the  requiremeuta  of  the  section  (cf.  OoJ).  Oaxttit,  S7th 
July  1888).  '  Local  Government  Act  1890,  S  643, 

'  I.e.  iu  Foreign  Probate  and  Letters  of  Admiuistratiai]. 

•  Supreme  Court  Act  1890,  g  27,  Under  this  section,  apparently,  all  the 
judges  sign  the  rules  (c£  Gov.  OazetU,  Sd  April  1890). 

'  Curator  of  deceased  pecsons'  eststsi.  '  Supreme  Court  Act  1890,  1 28. 

'  At  the  last  moment,  Parliament  has  passed  an  Act  (the  S4  Tio.  So.  1199) 
which  renders  this  statement  no  longer  correct  Upon  the  Addreu  of  either 
House  of  Parliament,  the  (rorenior  in  Council  may  now  annul  any  Rule  of  the 
Supreme  Court ;  and  no  Rales  are  to  take  effect  tintiL  they  have  lain  for  ten 
sitting  days  on  the  tables  of  both  Houses,  and,  a  week  thereafter,  been  published 
in  the  ChverninetU  Ofoette. 
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ferred  on  unincorporated  individuals,  yet  there  are  one  or  two 
instances  of  the  practice.  For  example,  the  Minister  adminis- 
tering the  Constitution  Act  Amendment  Act  1890  may  make 
rules  and  regulations  for  the  direction  of  deputy  electoral 
registrars  in  their  making  of  returns  and  forwarding  of  lists  to 
the  electoral  registrars.'  And  the  Governor  in  Council  may 
appoint  any  two  of  the  judges  of  the  Court  of  Insolvency, 
together  with  a  law  officer,  to  frame  rules  for  the  conduct  of 
insolvency  proceedings  in  and  out  of  court.' 

It  is  usual  for  writers  on  constitutional  law  to  class  the 
important  enactments  dealt  with  in  this  chapter  under  the 
head  of  administrative  regulations.  If  by  this  expression  it  is 
intended  to  assert  that  great  questions  of  principle,  upon  which 
men  widely  differ,  are  not  left  to  be  settled  by  this  kind  of 
legislation,  the  doctrine  is  true  enough.  Nevertheless  it  should 
be  remembered  that  these  duties,  though  performed  by  bodies 
primarily  appointed  for  executive  and  judicial  purposes,  are 
truly  legislative  duties,  and  that  the  enactments  made  in  pur- 
suance of  them,  whether  they  are  called  "  by-laws,"  "  orders," 
"  regulations,"  "  rules,"  or  "  proclamations,"  are  yet  real  legisla- 
tion, and  are  perfectly  distinct  in  character  from  true  executive 
and  judicial  acta.  They  proceed  by  general  rules,  not  by 
personal  application.  They  are  intended  to  affect  classes  and 
not  individuals.  They  are  not  restricted  within  limits  of 
locality.  They  are  openly  announced  as  l^islative  changes. 
Some  of  them  have  been  judicially  declared  to  have  the  force 
of  Acta  of  Parliament.'  By  handing  them  over  to  other 
authorities.  Parliament  does  undoubtedly  abandon  its  exclu- 
sive legislative  monopoly.  And  it  may  be  that  in  an  exten- 
sion of  the  practice  we  shall  ultimately  find  our  way  out  of 
the  increasing  dif&culties  of  parliamentary  government 

•  Conetitntion  Act  Amendment  Act  1890,  g  64. 

>  Iiuolvenojr  StatnM  1390,  §  12.  The  Chief-Justice  of  Tictoria  tnd  tnj  tw» 
or  more  jadge«  of  Coarta  of  Mines  may  ftlio  frame  general  rales  for  the  conduct  of 
bosinesa  in  Canrts  of  Mines  (Mines  Act  1890,  3  286). 

'  /rt  re  Ootr,  10  V.  L.  R,  (L),  108. 
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2.  EXECUTIVE 
CHAPTEE   XXX 

THE   ECECDTIVE   COUNCIL 

Tas  head  of  the  executive  is,  of  course,  the  Governor,  It  is 
in  this  capacity  that  he  makes  all  appointments  to  the  public 
service.  It  is  in  this  capacity  that  be  is  commander-in-chief 
of  the  forces  in  Victoria.  In  this  capacity  he  exercises  the 
prerogative  of  pardon. 

But  aa  we  have  considered  the  legal  position  of  the  Governor 
in  detail  in  a  previous  chapter,  we  need  not  repeat  the  facts 
there  stated.  More  'especially  as,  in  the  greater  part  of  his 
executive  functions,  the  Governor  acts  with  the  advice  of  a 
body  whose  nature  we  are  now  about  to  consider,  the  Executive 
Council 

Ever  since  Victoria  became  a  separate  colony,  it  has  Iiad 
an  Executive  Council  For  a  few  years  after  Separation,  the 
executive  officials  of  the  colony  were,  in  fact,  appointees  of  the 
Colonial  Office  in  London,  and  it  was,  therefore,  only  natural 
that  such  important  posts  as  those  of  Executive  Councillora 
should  be  filled  directly  by  the  Secretary  of  State,  As  we  have 
seen,  the  Lieutenant-Grovemor  was  directed  in  his  commission 
to  appoint  an  Executive  Council  for  the  colony,  to  assist  him 
in  the  performance  of  his  duties.  Sut  Ms  own  appointments 
were  only  temporary,  being  subject  to  confirmation  by  the 
Colonial  Office.' 

Owing  to  the  studied  ambiguity  of  the  official  documents, 
it  is  difficult  to  say  what  were  intended  to  be  the  precise 
relations  between  the  Grovemor  and  the  Executive  Council  under 
»  AnU,  p.  X67. 
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the  old  system.  The  Governor  was  directed  to  take  the  advice 
of  his  Council  in  all  cases,  before  acting  in  important  matters. 
But,  on  the  other  hand,  he  was  entitled  to  act  in  defiance  of 
that  advice,  if  he  chose  to  take  the  responsihility  of  doing  so.^ 
Owir^  to  the  fact  that  members  of  the  Executive  Council  were 
generally  also  members  of  the  legislature,  this  authority  must 
have  been  a  valuable  weapon  in  the  last  resort,  for  it  was 
clearly  intended  under  the  old  system  that  the  powers  of  the 
executive  and  the  legislature  should  not  reside  in  the  same 
hands.  But  to  what  extent  the  personal  views  of  the  Governor 
habitually  predominated  over  the  views  of  his  advisers,  it 
would  be  impossible  for  any  one  not  personally  familiar  with 
the  period  to  say.  In  the  Appendix  will  be  found  an  extract 
&om  the  Minute  Book  of  the  Victorian  Executive  CouncQ  for 
the  year  1855,*  which  may  be  usefully  compared  with  the 
corresponding  extract  from  the  Minute  Book  of  the  Executive 
Council  of  Sir  Richard  Bourke. 

But  there  was  one  very  important  characteristic  which 
always  marked  the  Executive  Council  in  Victoria.  Its 
members  were  not  merely  executive  councillors,  they  were  also 
the  holders  of  important  offices  in  the  administration.*  There 
was  no  necessary  reason  why  this  should  have  been  so.  The 
Crown  might  very  well  have  chosen  to  call  to  the  Executive 
Council  those  non-official  members  of  the  community  on  whom 
it  could  rely,  such  men,  for  example,  as  it  used  to  appoint  to 
the  non-official  nominee  seats  in  the  Legislative  Council  Some 
of  them  might  have  been  abler  men,  who  refused  to  sacrifice 
their  other  prospects  for  official  place.  But,  as  a  matter  of 
fact,  not  only  were  officials  always  appointed  to  the  Executive 
Council,  but  the  appointments  generally  used  the  official  title ; 
80  that  if  the  individual  afterwards  resigned  his  office,  he 
vacated,  ipso  facto,  his  seat  in  the  Executive  Council 

Thus  one  of  the  distinctive  features  of  the  Cabinet  system, 
the  union  of  the  chief  officials  in  the  community  in  one  body, 
was  early  introduced  into  Victoria.  And  its  importance  in  the 
history  ot  Victorian  government  cannot  easily  be  overrated. 
A  non -official  Executive  Council  may  be  very  disinterested 

1  Anie,  p.  1GS.  *  Cf.  Appendix  B, 

'  In  the  MiiintM  of  the  EEecutivs  Council  prior  to  1866  the  ii&niea  of  the 
indiTidaal  members  ue  not  recorded,  only  the  titles  of  their  offices.     The  change 

begiui  in  FebniBiy  18G6  (Minate  Book  of  Executive  Coanoil,  paatlw,). 
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and  very  ambitious  of  the  public  good,  but  it  will  not  have 
that  practicality  and  sense  of  responsibility  which  au  ofBcial 
body  will  have.  If  a  proposal  is  made  in  an  official  Council, 
the  official  whose  department  will  be  affected  by  it  knows, 
almost  by  instinct,  how  it  will  work.  He  will  be  able  to  bring 
vividly  before  his  colleagues  the  difficulties  in  carrying  it  out, 
or,  on  the  other  hand,  he  may  be  able  to  assure  them  confidently 
of  its  feasibility.  Moreover,  the  power  of  an  official  Council 
will  be  infinitely  greater  than  that  of  a  mere  senatorial  body, 
for  it  is  almost  impossible  for  it  to  be  in  conflict  with  the  rank 
and  file  of  the  official  stafT, 

But,  though  it  has  these  advantages,  an  official  Council  has 
its  dangers.  It  may  easily  get  out  of  touch  with  the  com- 
munity, it  may  quarrel  with  the  legislature,  it  may  foster 
corruption  and  incapacity.  A  permanent  executive  is  always 
liable  to  these  dai^rs,  and  their  result  is  both  unpopularity 
and  inefficiency  of  government  The  remedy  which  £ngland, 
after  much  agitation  and  many  failures,  succeeded  in  applying 
to  these  dangers,  is  that  feature  which  gives  her  system  of 
government  its  peculiar  character,  and  which  has  been  applied 
so  often  in  the  English-speaking  dependencies  of  the  Crown. 
The  remedy  is,  in'  fact,  the  responsibility  of  the  executive  to 
the  l^islature,  and,  through  the  legislature,  to  the  community. 

The  difficulties  which  occurred  in  Ei^land  were  mainly 
owing  to  the  traditional  theory  of  the  constitution,  which 
placed  the  control  of  the  executive  in  the  hands  of  the  Crown, 
unfettered  by  the  direct  action  of  Parliament.  So  long  as  the 
Grown  held  to  this  prerogative,  it  was  impossible  for  Farliament 
to  acquire  any  direct  control  over  the  executive,  except  in 
periods  of  revolution.  A  restoration  of  peace  always  brought 
a  restoration  of  the  executive  to  the  hands  of  the  Crown. 

But  at  length,  owii^  to  a  combination  of  circumstances,  of 
which  the  most  important  was  a  succession  of  monarchs  who 
cared  little  for  English  politics,  Parliament  obtained  indirectly 
what  it  had  failed  to  secure  directly.  The  Crown  put  itself 
more  and  more  into  the  hands  of  a  few  Ministers  united  by 
party  ties,  who  held  the  seals  of  office  so  long  as  their  party 
retained  a  majority  in  Parliament  The  great  offices  of  state 
were  broken  up,  and  the  fragments  distributed  amongst 
supporters  of  the  Ministry  of  the  day,  on  the  understanding  (in 
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some  cases)  that  they  should  be  given  up  when  the  heads  of  the 
Ministry  deemed  it  expedient  to  resign.  Even  then,  Farliameut 
could  not  directly  unseat  a  Ministry.  But,  by  witiiholduig 
supplies  and  refiisii^  to  follow  the  wishes  of  the  govern- 
ment, they  could  practically  render  it  helpless  and  ridicu- 
lous. When  Walpole  resigned  over  the  Chippenham  election 
in  1742,  it  became  clear  that  a  Prime  Minister  could  do 
longer  hold  office  against  a  hostile  majority  in  the  House  of 
Commons.  For  no  one  clung  to  power  more  desperately  than 
Walpole. 

This  developement  of  Ei^lish  policy  so  far  affected  colonial 
administration,  that  in  Australia,  even  under  the  old  system, 
the  chief  Ministers  used  to  sit  in  the  l^islature.  But  their 
position  was  anomalous.  They  occupied  nominee  seats,  there- 
fore the  constituencies  could  not  refuse  to  elect  them.  It  was 
known  that  nothing  short  of  personal  delinquency  could  cause 
their  removal  from  office.  Their  policy  coiild  be  thwarted,  as 
the  l^islature  became  more  and  more  powerful,  but  other  policy 
could  not  be  substituted  for  it. 

To  change  this  state  of  afikirs  was  the  great  object  of  the 
framers  of  the  Constitution  of  1855.  As  we  have  seen,  they 
did  not  quite  know  how  to  set  about  it."  In  spite  of  the 
warning  of  the  Auditor-General,  who  saw  the  real  difficulty  of 
the  question,  the  committee  which  drafted  the  resolutioas  upon 
which  the  constitution  was  framed,  insisted  on  vesting  all  the 
patronage  of  the  colony  in  the  Governor  alone,^  As  the  bill 
was  framed,  however,  the  section  placed  the  whole  patronage  in 
the  Executive  Council,'  a  provision  equally  fatal  with  the  other. 
It  was  not  until  the  matter  was  fairly  thrashed  out  in  the  House 
that  the  true  way  out  of  the  difficulty  was  discovered ;  which 
was,  to  vest  in  the  Executive  Council  all  the  patronage  except 
the  appointments  to  the  responsible  offices,  and  to  vest  these  in 
the  Governor  alone.  This  is  the  course  actually  adopted  by  the 
Constitution  Act,^  and  sanctioned  by  the  Governor's  Commission.* 
Its  results  are  obvious.  It  places  the  whole  of  the  government 
patronage  at  the  disposal  of  the  cabinet  of  the  day,  and  places 
the  appointing  of  the  Cabinet  in  the  hands  of  the  Governor. 

1   V.  avd  p.  1853-4,  iii.  p.  606.  '  Ibid.  p.  682.  '  J  87. 

*  B7  virtua  of  the  Constitutioa  Act  the  patents  of  office  ran  in  the  name 
of  the  Oovemor ;  bj  virtne  o!  the  Commission,  the  patents  for  the  BxecD- 
tire  Council  are  in  the  Queen's  ntme,  attested  b;  the  Ooreraor. 
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These  results  are  so  important  that  we  must  consider  them  for 
a  moment.     And  we  will  take  the  latter  first 

It  will  readily  be  objected  that  this  result  leaves  it  l^ally 
possible  for  the  Governor  to  make  and  unmake  Cabinets  at  h^ 
pleasure.  Techmcally,  no  doubt,  this  is  the  case.  But,  practic- 
ally, there  are  serious  difScuIties  in  the  way  of  such  a  course, 
and  a  statement  of  them  will  show,  perhaps  as  clearly  as  can 
be  shown,  the  peculiar  character  of  the  Cabinet  system. 

In  the  first  place,  it  may  be  assumed  that  an  Executive 
Council  which  did  not  contain  members  of  Parliament  would 
be  practically  useless.  It  could  expend  no  money,  carry  out 
no  policy,  and  it  would,  in  efiect,  be  a  mere  nulhty.  The 
amount  of  the  Civil  List  guaranteed  by  the  Constitution  Act 
forms  such  a  small  proportion  of  the  expenditure  of  the  com- 
munity Uiat  the  public  business  could  not  go  on  for  a  year 
without  a  parliamentary  vote.  And  it  may  safely  be  assumed 
also,  that  Parliament  would  not  follow  the  lead  of  any  but  its 
own  members. 

The  Governor  would  then  be  compelled  to  choose  at  least 
some  of  the  members  of  his  Cabinet  irom  amongst  the  members 
of  Parliament  Unless  they  undertook  to  serve  without  salary, 
bis  nominees  would  vacate  their  seats  in  Parhament  and  would 
require  re-election.^  Hereupon,  one  of  the  checks  of  Besponsihle 
Government  would  probably  appear.  If  the  appointment  were 
not  in  accordance  with  the  feeling  of  the  counby,  the  persons 
appointed  would  not  succeed  in  securing  re-election. 

But  even  should  they  succeed  in  being  re-elected,  there 
would  still  be  another  check.  If  the  views  of  the  Ministers 
were  not  in  accordance  with  those  of  the  majority  in  Parliament, 
the  Houses  would  take  especial  care  to  reject  every  one  of  their 
proposals,  financial  or  legislativa  Their  acts  would  be  sub- 
jected to  continual  and  hostile  criticism,  and  the  Government 
would  be  no  better  ofT  than  if  it  had  no  representatives  in 
Parliament  at  alL  And  this  process  would  be  repeated  until 
a  Cabinet  of  which  Parliament  approved  was  appointed. 

Of  course  it  is  possible  that  an  existing  Parliament  does  not 
really  represent  the  views  of  the  constituencies.  In  such  a 
case  the  Governor,  at  the  request  of  his  Ministers,  is  perfectly 
justified  in  dissolving  the  Assembly  and  awaiting  the  test  of  a 

'  CoDstitatioii  Act  Amendment  Act  ISGO,  g  19. 
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general  election.'  If  the  new  Parliament  is  favourable  to  the 
views  of  the  Governor's  nominees,  he  and  they  have  secured  a 
victory.  If  not,  the  question  remains  aa  before.  Practically, 
therefore,  the  verdict  of  Parliament  settles  the  composition  of 
the  Cabinet. 

What  really  happens  is  this.  When  a  Ministry  is  de- 
feated in  Parliament  or  at  the  polls,  its  members  tender  their 
resignations  to  the  Governor,  whose  duty  it  is  to  announce 
his  intention  of  accepting  them.'  The  outgoing  Premier  gener- 
ally suggests  to  the  Governor  the  name  of  the  moat  prominent 
of  his  opponents,  probably  the  man  whose  speech  has  resulted 
in  the  vote  which  has  convinced  the  Premier  of  the  hopelessness 
of  his  position.  Thereupon  the  Governor  "sends  for"  the 
individual  suggested,  and,  if  the  latter  feels  himself  in  a  position 
to  take  up  the  reins  of  government,  he  endeavours  to  form  a 
Ministry.  K  he  fails,  he  informs  the  Governor  of  the  fact,  and 
the  (Jovemor  then  applies  to  some  one  else.  Here  comes  in  the 
moat  delicate  part  of  a  Governor's  duty.  It  is  precisely  when 
the  claims  of  two  or  more  parliamentary  leaders  are  nearly  equal, 
thai  he  must  decide  whether  he  will  follow  the  suggestions 
of  the  unsuccessful  aspirants,  or  use  his  own  discretion.  It  may 
seriously  damage  the  reputation  of  a  community  to  be  apparently 
unable  to  find  a  government,  and  the  Governor  is  bound  to  use 
his  influence  to  prevent  delay.  At  the  same  time,  his  con- 
stitutional position  precludes  him  from  giving  a  shadow  of 
assistance  to  any  party.  During  the  momentous  interval. 
Parliament  usually  adjourns. 

Ultimately,  some  one  succeeds  in  finding  a  body  of  fol- 
lowers with  whom  he  thinks  he  can  conduct  the  administration 
of  the  conmiunity,  and  amongst  them  he  distributes  the  Cabinet 
offices.  These  may  now  be  ten  in  number,  and  may  be  dis- 
tributed in  any  way.'  There  need  not  be  ten  different  holders 
of  offices,  but  no  individual  may  draw  the  salaries  of  two  or 

>  This  wu  the  grskt  doctrine  settled  b;  the  precedent  of  1784,  irhen  the  king, 
at  the  rei^nest  of  Pitt,  and  against  the  vehement  protests  of  the  House  of 
Commons,  dissolved  PvliamaQt  The  remit  abnndsntlj  jnitiGed  Mr.  Pitt's 
eipectatiou& 

*  Ee  does  not  actnallf  *ccept  the  resignations  at  once,  for  then  there  would  be 
vacancies  in  the  offices,  and  baslness  wonld  be  at  a  standstill. 

'  Coustitntion  Act  Amendment  Act  1890,  §§  13  and  IS.  Thwe  is  sppar- 
ently  no  limit  to  the  unmber  of  ansalnried  offic«s. 
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more  offices.^  The  diatribution  is  first  arranged  by  the  pro- 
posed Ministers  themselves,  and  then  submitted  to  the  Governor 
for  approval  Unless  the  list  contains  the  name  of  any  one 
against  whom  very  serious  objections  exist,  or  proposes  a  new 
and  revolutionary  arrangement,  the  Governor  always  adopts  it, 
and  proceeds  to  carry  it  into  effect  by  appointing  the  persons 
named  to  their  various  offices.^  Immediately  before  this  he 
accepts  the  resignations  of  the  outgoing  Ministers,  which  have 
been  previously  tendered.'  He  also  appoints  to  seats  in  the 
Executive  Council  such  members  of  the  new  Ministry  as  do  not 
already  hold  them,*  The  outgoing  Ministers  still  nominally 
hold  seats  in  the  Executive  Council,  but  they  never  attend  its 
meetings,  and  it  is,  in  &ct,  of  the  essence  of  Cabinet  Govern- 
ment that  they  should  not  do  so,  except  on  purely  formal 
occasions.  If  need  be,  they  can  be  dismissed,  but  such  an 
extreme  measure  is,  practically,  never  resorted  ta' 

Kow  begins  the  testing  of  the  new  Ministry.  Their  seats 
in  Parliament  being  vacated  by  their  acceptance  of  office,  they 
go  before  their  constituencies,  and,  if  their  opponents  see  a 
chance,  opposition  candidates  are  run.  The  result  of  these 
elections  usually  decides  the  attitude  of  the  Opposition  in 
Parliament  But  it  may  decline  to  adopt  the  verdict  of  the 
elections,  and  may  succeed  in  seriously  embarrassing  the 
Government,  even  ^ough  the  Ministers  are  returned.  In  such 
a  case,  the  Ministry  may  ask  for  a  dissolution.  The  principle 
which  decides  a  Governor  in  granting  or  refusing  such  a 
request  is  the  probability  of  success  for  the  Ministry  in  the 
event  of  its  being  granted.  This  of  course  depends  on  many 
circumstances,  the  chief  of  which  is  the  age  of  the  Parliament 
If  the  Assembly  has  quite  recently  been  elected,  there  is,  usually, 
no  claim  for  a  dissolution;  the  Ministry  must  resign,  and 
another  must  be  formed.  If  a  dissolution  is  granted,  the  result 
decides  absolutely  the  fete  of  the  Ministry. 

•  S  21.  '  Cr.  t.g.  Gov.  GaseUe,  18th  Feb.  1888. 

»  Cf.  tWA  *  Md. 

"  The  power  of  removal  was  eipressly  conferred  on  Governor  S[r  Henry 
Barkly  by  Bign-tnanukl  of  the  10th  March  135S  (Original  in  Treaanrj  BuildingB, 
Melboarue).  And  it  «8S  publicly  stated  by  Sir  Henry  Barkly  in  his  message  to 
the  LegisIatiTe  Assembly  of  llth  Jan.  ISGB,  that  it  was  the  inteutiou  of  the 
Colonial  Office  that  Executive  CoDDCiUors  who  had  lost  the  confidence  of  the  local 
legislature  ahonld  resign  ( V.  and  P.  (L.  A.),  llth  Jan.  1868.9).  See  the  whole 
process  worked  out  in  0.  0.,  ISSO,  Bth  and  llth  Nov. 
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We  have  thus  aeen  how  the  apparent  liberty  of  the 
Oovemor  in  choosing  hia  Executive  Council  \&  practically 
limited  by  constitutional  machinery.  We  have  now  to  con- 
sider how  the  power  of  the  Executive  Council,  in  disposing  of 
the  other  patronage  of  the  Crown,  is  controlled. 

Briefly,  there  are  two  aspects  of  the  question,  dismissal  and 
appointment  With  regard  to  the  first,  the  power  of  the 
Cabinet  was  at  one  time  practically  omnipotent.  Subject  only 
to  the  odium  which  such  a  course  involved,  a  Cabinet  could 
dismiss  at  a  moment's  notice  almost  the  whole  executive  of 
the  colony,  from  the  heads  of  departments  down  to  the  tele- 
graph boys.  All  held  their  appointments  during  the  pleasure 
of  the  Crown,  and  the  pleasure  of  the  Crown  meant,  in  sudi  a 
case,  the  pleasure  of  the  Cabinet  As  a  matter  of  &ct,  the 
power  of  dismiflSal  was  at  least  once  in  Victoria  used  as  a 
powerful  weapon  in  a  party  conflict 

But  the  effectiveness  of  the  weapon  has  been  greatly 
diminished  by  alterations  recently  introduced.  Appointments 
and  dismissals  are  still  made  by  the  Executive  Coundl,  but 
they  must  follow  precisely  defined  rules.  Ko  appointment  can 
be  made  except  upon  the  request  of  a  permanent  head  of  a 
department  and  upon  the  certificate  of  the  Public  Service 
Board  (a  "  non-political "  body),  which,  in  giving  its  certificate, 
names  the  person  entitled  to  the  appointment  by  strict 
statutory  provisions ;  and  no  official  can  be  dismissed  or  pun- 
ished (save  for  proved  misconduct)  except  by  the  Public 
Service  "Board  with  the  consent  of  the  Executive  Council^  It 
is  these  rules,  and  the  consequences  which  follow  from  them, 
which  make  the  politics  of  Victoria  ao  different  from  those  of 
America.  In  America  the  famous  "  Spoils "  system  makes 
every  official,  down  to  the  bow  oar  of  the  pilot's  boat,  a  keen 
partisan  and  a  determined  supporter  of  the  Government  He 
knows  that  if  his  party  is  defeated  he  must  lose  his  post  and 
he  will  strain  every  nerve  to  prevent  defeat.  In  Victoria  the 
holders  of  official  positions,  at  least  the  younger  members  of 
the  service,  are  largely  indifferent  to  the  rise  and  fall  of 
Governments.  One  very  obvious  result  of  the  fact  is  that  tiie 
party  system  is  dying  a  natural  death  in  Victoria. 

Before  leaving  the  Executive  Council,  we  may  say  a  word 

'  Public  Service  Act  1890,  £  32  and  121. 
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or  two  as  to  its  methods  of  doing  businesa.  We  Iiave  alieady 
discussed  its  legislative  functions,  we  have  now  to  consider  it 
in  its  purely  executive  capacity. 

It  will  have  been  observed  that  the  Executive  Council  has 
an  ideal  and  an  actual  existence.  Ideally,  it  contains  all  the 
persons  who  have  ever  been  appointed  to  it,  except  those 
who  have  died  or  been  deprived  of  their  seat&'  In  this 
form  the  Executive  Council  never  meets.  It  has  been  si^- 
gested  that  it  should  assemble  on  great  ceremonial  occasions, 
such  as  the  arrival  of  a  new  Governor,  and  that  its  ranks  should 
be  recruited  from  the  moat  distinguished  members  of  the  com- 
munity, irrespective  of  their  political  importance.  This  is  the 
practice  followed  in  England  with  the  Privy  Council,  but  the 
suggestion  does  not  seem  to  find  much  favour  in  Victoria. 

Even  in  its  active  phase,  however,  that  of  the  existing 
Ministry,  the  Executive  Council  has  two  shapes,  the  formal  and 
the  informal  The  latter,  which  is  usually  spoken  of  as  the 
"  Cabinet,"  is  the  real  core  and  essence  of  the  Government  In 
its  private  meetings  at  the  Premier's  offices  no  one  is  admitted 
but  the  actual  Ministry  of  the  day,  no  records  of  the  meetings 
transpire,  and  no  official  notice  is  ever  taken  of  the  proceedings. 
(This  was  the  type  of  meeting  so  distastefid  to  the  English 
patriots  of  the  seventeenth  and  eighteenth  centuries,  the  meet- 
ing stigmatised  as  "  Junto  "  and  "  Cabal,"  but  whidi  has  proved 
so  necessary  that  it  has  become  the  pivot  of  the  Imperial  sys- 
tem of  government)  The  former  is  the  "  Executive  Council " 
proper,  presided  over  by  the  Governor,  and  attended  by  the 
clerk,  who  keeps  a  formal  record  of  its  proceedings.  Though 
strai^rs  are  not  admitted,  the  records  of  its  deliberations  are 
frequently  published,  with  the  names  of  its  members  prefixed.' 
Here  the  decisions  of  the  Cabinet  are  put  into  official  form, 
appointments  confirmed,  res^ations  accepted,  proceedings 
ordered,  and  notices  published.  It  is  the  formal  organ  of  the 
executive  of  the  colony. 

'  ThfiTs  were,  at  the  close  of  the  year  1369,  74  membera  (Blae  Book  for 
1889).  The  appoiutmeuta  to  the  Execntivs  Coondl  make  the  teiinre  of  leata 
depandent  on  the  ocrapMit'B  raddence  in  the  eolonj.  Apparautly,  however,  this 
condition  ie  not  insisted  on  except  in  the  case  of  active  members. 

■  Cf.  e.g.  Ocv.  OasttU,  19th  Feb.  ISSe,  for  anmeroas  uiamplei.  Aa  before 
pointsd  oDt,  the  individual  names  of  mambeiE  present,  and  not  the  titles  of  their 
offices,  are  now  published. 
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It  is  hoped  that  the  forgoing  sketch  has  made  clear  the 
true  position  of  the  Cabinet  in  the  modem  fingUsh  system, 
for  it  is  emphatically  an  English  system,  of  pohtics.  The 
Cabinet,  composed  almost  entirely  of  the  highest  officials  in  the 
administration,^  wields  the  whole  executive  force  of  the  com- 
munity. Being  also  composed  of  parliamentary  leaders,  it 
controls  the  bent  of  legislation.  No  new  departure  in  finaucial 
or  other  policy  can  take  place  without  its  sanction.  It  is,  as 
nearly  as  possible,  the  sovereign  power  of  the  community. 

On  the  other  hand,  its  tenure  of  office  is  uncertain.  It 
lives  on  the  popular  credit,  and  can  be  got  rid  of  by  a  change 
of  popular  feeling.  This  change  usually  manifests  itself  through 
Parliament,  but  the  Cabinet,  should  it  be  disposed  to  take  the 
risk,  may  appeal  from  Parliament  to  the  constituencies.  If 
the  verdict  of  the  constituencies  be  against  it,  it  must  retire 
from  administration  and  legislation  alike.  There  is  no  further 
appeal. 

>  Thera  ii  no  legal  objeotion  to  the  appomtment  of  uon-offidal  memben,  and, 
u  a  matter  of  fact,  one  or  two  are  hbuoII;  appointed  by  each  goTernmeiit  (cf. 
Qao.  Otaette,  Otli  Nov.  13S9,  Hr.  Stuart  and  Mr.  Peacock).    The  practice  is  opm 
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RESPONSIBLE   MINISTEB3 

Although  there  appears  to  be  no  statutory  authority  on  the 
subject,  a  "  EespoQsible  Minister  "  may  be  defined  as  a  Crown 
official  who  is  eligible  for  a  seat  in  Parliament,'  Owing  to  the 
very  peculiar  wording  of  the  Officials  in  Parliament  Act  1883  * 
(adopted  into  the  Constitution  Act  Amendment  Act  1890), 
it  is  difficult  to  state  exactly  the  law  on  the  subject,  but  it  is 
submitted  that  the  following  is  an  accurate  summary  of  its 
provisions. 

The  Governor  may  appoint  any  number  of  persons,  not 
exceeding  ten,  to  offices  of  profit  under  the  Crown,  and  these 
persons,  notwithstanding  the  general  rule  which  disc[ualifies 
Crown  officials  from  sitting  in  Parliament,  may  be  elected  to 
either  House.  But  they  must  be  "  responsible  ministers  of 
the  Crown  and  members  of  the  Executive  Council,  and "  (ie. 
presumably  if  so  many  are  appointed)  "  four  at  least  of  such 
officers  shall  be  members  of  the  Council  or  Assembly." '  The 
total  amount  available  for  their  salaries  is  the  annual  sum  of 
£15,500,  of  which  £14,000  was  provided  by  the  Constitution 
Act,*  and  the  remaining  £1500  by  the  Officials  in  Parliament 
Act  1883.*  But  there  is  no  statutory  rule  as  to  the  mode  of 
distribution  of  this  sum,  except  that  the  "  additional  officer 
appointed  under  the  Officials  in  Parliament  Act  1883  "  must 

'  I  should  have  been  inclined  to  add  "  and  is  &  member  of  the  EIiecnIaTe 
Coancil,"  bat  sa  the  2d  eectioD  of  the  Officials  in  ParHameiit  Act  hu  proTided 
that  certain  persona  shall  be  "respoiurible  ministers  of  the  Crown  and  members 
of  the  EiecntiTe  CoDncil,"  1  preanme  there  is  no  necessary  connection  between 
the  two  ideas.  '  47  Vic  No.  asa 

■  Conatitation  Act  Amendment  Act  ISSO,  g  18.  *  g  4S.  '  §  3. 
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receive  £1500  a  year.'  Not  more  than  eight  salaried  officials 
may  sit  at  any  one  time  in  the  Legislative  Assembly.*  Not 
only  are  the  salaries  of  those  officials  specially  appropriated  by 
statute,  but,  up  to  the  extent  of  the  £14,000  provided  by  the 
Constitution  Act,  they  must  be  accounted  for  to  the  Imperial 
Treasury.'  Upon  accepting  salaried  office,  a  Eesponsible  Minister 
vacates  his  seat  in  Parliament,*  but  he  is  re-eligible,  and  a  sub- 
sequent change  firom  one  office  to  another  does  not  necessitate 
his  re-election.' 

The  object  of  these  peculiar  provisionsis  undoubtedly  to  secure 
greater  pliability  in  the  distribution  of  offices.  In  theory,  by  the 
constitution  of  Victoria,  the  Cabinet  offices  are  functional  only, 
not  organic.  The  holder  of  one  office  can  do  the  work  usually 
performed  in  another,  and  a  redistribution  of  business  can  be 
made  at  any  time.*  Nevertheless,  owing  to  the  requirements 
of  certain  statutes,  and  the  natural  convenience  attaching  to 
traditional  names,  the  chief  offices  in  the  administration  have 
become  stereotyped,  and  may  be  enumerated  as  follows. 

1.  The  Chief  Sbcretart,  whose  office  was,  under  the  old 
system,  when  its  holder  was  known  as  the  "  Colonial  Secre- 
tary," ^  the  official  head  of  the  Ministry,  having  been  specially 
given  precedence  by  Eoyal  Instructions  of  11th  March  1852.® 
Upon  the  introduction  of  Beaponsible  Government,  the  change 
in  the  title  was  made  at  the  wish  of  the  framers  of  the  Con- 

'  47  Ti&  No.  280,  J  3.  The  arrangemant  daring  the  Oillies.DMkm  govem- 
meiit  wtB  u  follows : — 

Chief  Secretary \ 

Treasurar /'' 

Attomey-Oenerai ^£1600 

Hiniatar  of  Defence         ....      £1S00 
HiuUter  of  Public  Initrnction  .  *) 

Hinister  of  Justice I 

CommiBdoner  of  Trade  and  Cnatoma 

,,        „        Crown  Lauds  and  Sorre;  f 
Hiaister  of  Public  Works         .         .        . 
Postnuwter-General J 

*  Constitutbn  Act  Amendment  Act  1S90,  g  13.  '  Constitution  Act,  g  46. 

*  Constitution  Act  Amendment  Act  1890,  g  19.         >  g  17. 

*  With  this  objoct  doubtleaa  has  been  lulopted  also  tlie  increasing  practice  of 
conferring  statutory  functions  on  "  the  Hiniatcr  for  the  time  being  adminiataring 
this  Act." 

^  The  old  titla  is  retained  in  the  New  South  Wales  Ministry,  and  it  ia  still, 
apparently,  offidJly  recognised  in  Victoria  (ef.  Acts  Interpretation  Act  18M,  S  0). 

*  Original  in  Tressnry  Buildings,  Mslbonme. 


}-£2D0O  each 


^£1100 
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stitntioc/  but  the  official  precedence  of  the  Chief  Secretary 
seems  to  have  disappeared  od  the  introduction  of  the  title  of 
"Premier,"  which,  however,  in  spite  of  the  attempt  of  Mr. 
Beny  to  elevate  it  into  an  office,  remains,  as  in  £ngland, 
merely  a  titular  distinction.  The  head  of  the  Ministry  invari- 
ably fills  the  office  either  of  Treasurer  or  Chief  Secretary. 

like  the  Home  Secretary  in  England,  the  Chief  Secretary 
cornea  in  for  all  Government  work  which  does  not  distinctly 
belong  to  a  special  department,  as  well  as  for  duties  Bpecially 
imposed  on  him  by  name.^  In  the  former  capacity  he  usually 
undertakes  the  control  of  the  busiiness  connected  with  the 
machinery  of  the  police  force,  the  inspection  of  factories  and 
shops,  the  maintenance  of  penal  establishments  and  gaols,  the 
hospitals  for  the  insane,  the  public  libraries  and  museums,  and 
the  enforcement  of  the  Health  Act."  In  the  latter  he  receives 
and  publishes  the  returns  of  the  Eegiatrar  of  Sirtbs,  Deaths, 
and  Marriages/  the  accounts  of  the  Commissioners  of  Savings 
Banks,'  licenses  places  of  public  amusement,"  and  communicates 
the  remission  of  a  sentence  to  the  judge  who  tried  the  case.^ 

2.  The  TREAsmtES  is  one  of  the  very  few  executive  officials 
of  the  colony  who  have  definite  duties  imposed  on  them  by  the 
constitution.  In  fact  it  may  be  doubted  whether  the  business 
of  government  could  be  legally  conducted  without  him.  He 
seems  to  combine  in  his  person  the  functions  of  the  Treasury 
and  Exchequer  departments,  which  in  England,  though  long 
united,  have  for  some  time  been  severed.  By  §  46  of 
the  Constitution  Act  the  Treasurer^  is  bound  to  issue  monies 
to  the  extent  of  the  Civil  List  in  discbai^  of  warrants  directed 
to  him  by  the  Governor,  and  to  account  for  the  same  to  Her 
Majesty  through  the  Commissioners  of  the  (Imperial)  Treasury, 

>  V.  and  P.,  18GS-4,  iiL  EST.  The  offii^  in  question  is  also  described  in  the 
■ame  document  m  "the  Secretuy  to  the  Goyernment." 

*  Even  Id  these  cam  his  ftinations  can  be  execnted  hy  an;  other  Bespannble 
Hinister  (Acts  Interpretation  Act  1890,  S  a). 

*  Sometimea  minor  dntiea  in  oonnection  with  these  matters  are  conferred  on 
him  by  statute  (e.g.  Police  Begnlation  Act  1S90,  §  7  ;  Gaols  Act  ISSO,  g  22  ; 
Librariea  Act  1800,  g  8).  Sines  November  1890  there  haa  been  a  separate 
Uinister  of  Health.     Cf,  O.  O.,  6th  Nov.  1890. 

*  Regietntion  of  Births,  Deaths,  and  Harriagea  Act  1890,  1 11. 

*  Savings  Banhs  Act  1890,  g  48.  '  Theatree  Act  18B0,  gg  3,  4,  and  0. 
^  Crimea  Act  1890,  g  641. 

'  The  Conrtitntion  Act  said  "  Treaanry,"  but  the  misprint  was  corrected  by. 
60  Tic.  No.  901,  g  2. 
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the  corporate  body  iato  which  the  great  office  of  Lord  Treasurer 
haa  long  been  resolved.  By  §  58,  no  part  of  the  revenue 
of  Victoria  arising  from  sources  over  which  the  legislature  has 
control  can  be  made  issuable  except  in  pursuance  of  warrants 
under  the  hand  of  the  Governor,  addressed  to  the  Treasurer. 
So  that  although,  under  §  48,  the  ofBce  of  Treasurer  may  be 
abolished,  it  would  hardly  be  possible  for  the  Government  to 
exercise  this  power  without  making  some  substantial  change 
in  the  financial  scheme.  It  is,  of  course,  quite  possible  that 
the  colony  may  some  day  follow  the  Imperial  example,  and  put 
the  Treasury  in  commission. 

Moreover,  certain  duties  are  imposed  on  the  Treasurer  by 
name,  in  colonial  I^islation,  notably  in  the  Audit  Act.  But  the 
best  way  to  form  an  idea  of  his  position  will  be  to  sketch  the 
history  of  a  Government  financial  year.* 

Early  in  the  session  the  Treasurer  moves,  in  the  Legislative 
Assembly,  resolutions  for  the  appointment  of  two  committees 
of  the  whole  House,  the  Committee  of  Supply,  and  the  Com- 
mittee of  Ways  and  Means.  On  the  occasion  of  the  first 
sitting  of  the  Committee  of  Supply,  the  Treasurer  produces  in 
the  name  of  and  by  message  from  the  Governor,  the  Estimates 
of  the  revenue  and  expenditure  for  the  forthcoming  year, 
together  with  the  recommendations  for  expenditure  and  taxation, 
in  pursuance  of  the  57  th  section  of  the  Constitution  Act' 
These  documents  taken  together  form  the  "  Budget,"  and  are 
generally  introduced  by  a  speech  from  the  Treasurer,  in  which 
be  explains  the  financial  policy  of  the  Government,  and  generally 
refers  to  the  results  of  the  previous  year's  finance.  The 
Estimates  may  be  amended  by  any  subsequent  estimates  in  the 
same  session. 

The  Committee  of  Supply  then  proceeds  to  consider  the 
Budget,  and  passes  "  votes "  or  resolutions,  authorising  the 
making  of  certain  payments.  At  first  these  resolutions  are 
for  lump  sums,  well  within  the  requirements  of  the  various 
items  for  the  year  (except  in  the  case  of  items  fixed  by  statute), 
and  are  only  intended  to  cover  a  period  of  about  three  months. 
They  are  reported  to  and  confirmed  by  the  House,  and  are  the 

'  The  Oorernmeiit  Bnam-jjl  year  ends  on  the  80th  June  (Acta  Interpretation 
Art  1880, 3  13). 

*  The  accoanta  for  the  preriooa  ysu  are  also  pregented  in  purauanca  of  the 

Audit  Act  (ct  post,  pp.  282-284). 
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Government's  authority  for  payments  on  account  To  put  the 
Government  in  funda  for  such  expenditure,  the  Committee  of 
Ways  and  Means  then  resolves  upon  the  grant  to  Her  Majesty 
of  a  sum  to  cover  the  expenditure  voted  by  the  Committee  of 
Supply ;  and  the  resolution,  having  been  reported  to  the  House, 
i&  embodied  in  a  short "  Consolidated  Sevenue  Sill,"  and  passed 
through  all  stages  of  legislation,  appearing  finally  as  a  regular 
Act  of  Parliament.  With  the  monies  thus  provided,  the  Gfovem- 
ment  makes  payments,  in  manner  hereafter  described,  on  account 
of  the  expenditure  sanctioned  by  the  Committee  of  Supply. 

The  Committee  of  Supply  then  takes  into  account  the 
detailed  items  for  the  year,  and,  after  examining  them,  votes 
them  individually,  deducting  the  amounts  previously  granted 
on  account  As  progress  is  made,  the  Committee  of  Ways  and 
Means  from  time  to  time  recommends  various  further  grants 
to  meet  the  expenditure  sanctioned,  and  such  recommendations 
are  incorporated  in  Consolidated  Eevenue  Bills  and  carried 
through  aU  stages.  Finally,  the  accounts  for  the  year  are 
passed,  and  included  in  a  comprehensive  Appropriation  Bill, 
which  also  grants  the  balance  of  the  funds  necessary  to  meet 
the  expenditure  voted.  The  Appropriation  Bill,  like  the  bills 
making  grants  on  account,  is  introduced  on  the  formal  vote  of 
the  Committee  of  Ways  and  Means. 

In  so  far  as  the  grants  made  are  not  already  provided  for 
by  existing  taxation  or  other  sources  of  revenue,  they  have,  of 
course,  to  be  met  by  legislation.  There  is  no  general  taxation 
Act,  but  duties  are  imposed  by  various  statutes  upon  the  im- 
portation of  goods,  the  succession  to  the  estates  of  deceased 
persons,  or  other  objects,  accordii^  to  the  policy  of  the  day. 
With  regard  to  Customs  duties,  the  legislature  of  Victoria 
adopts  one  rather  stringent  precaution,  making  the  Acta 
retrospective,  so  as  to  include  aU  importations  conducted  since 
the  proposal  of  the  measure.^  Between  the  announcement 
and  the  enactment  of  the  measure,  evasion  of  the  Act  is  pro- 
hibited by  Customs  Emulations,  which  are  made  by  the  Com- 
missioner of  Customs  in  pursuance  of  a  resolution  of  the 
Assembly,*  and  which  practically  enforce  collection  of  the  new 

'  Thiu  the  Dnties  of  Cnatomg  Act  18S9  ia  moat  cases  applied  from  the  Slat 
JqI; ,  though  it  wu  not  pasaed  till  4th  November, 
»  E.g.  V.  and  P.  (U  A.),  80th  July  188B. 
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duties  at  once,  aubject  to  return  if  the  legislature  alters  them 
in  their  passage  through  the  houses.' 

So  much  for  the  way  in  which  revenue  and  expenditure 
are  voted.  Now  we  must  consider  how  they  are  actually 
collected  and  distributed. 

When  the  office  of  Auditor-General  was  abolished  in  the 
year  1857,  a  new  system  under  the  control  of  Commissioners 
was  introduced.'  The  new  scheme  was  itself  remodelled  in 
1859,  but  the  Commissioners  were  continued,'  and  in  outline 
the  scheme  is  now  as  follows. 

The  Commissioners  of  Audit,  whose  salaries  are  permanently 
charged  upon  the  revenue,  are  appointed  by  the  Governor  in 
Council,  and  cannot  be  removed  except  upon  Addresses  of  both 
Houses  in  the  same  session,  or  of  the  L^islative  Assembly  in 
two  successive  sessions.*  They  may,  however,  be  temporarily 
suspended  by  the  governor  in  council'  They  cannot  be 
members  of  parliament  or  of  the  Executive  Council' 

Monies  payable  to  the  Consolidated  Fund '  are  in  the  first 
instance  received  by  "  Collectors  of  Imposts "  stationed  at 
various  places  throughout  the  colony,^  and  by  them  paid  over 
to  "  Eeceivers  of  Revenue  "  in  such  places  as  the  Governor  in 
CouncO  shall  direct,  and  at  such  intervals  as  may  be  prescribed 
by  the  Treasurer.*  The  Collector,  in  handing  over  the  monies 
to  the  Beceiver,  furnishes  him  with  a  detailed  statement  of  the 
items  of  which  they  are  composed,  and  sends  each  month  a 
return  of  his  receipto  to  the  Commissioners  of  Audit'"  The 
Receiver  discharges  the  Collectors  of  their  payment,  pays 
the  amounts  daily  into  a  bank  to  the  credit  of  "  The  Public 
Account,"  and  forwards  daily  statements  of  the  sums  so  paid 
in,  together  with  duplicate  iMinker's  receipts,  to  the  Treasurer.'' 
Sums  received  by  public  officials  for  private  persons  are  simi- 
larly paid  into  the  bank,  the  interest  accrues  to  the  Consoli- 

'  For  evidence  u  to  the  procen  Above  detailed,  cf.  G3  Tic  Kos.  1012,  1018, 
lOlB,  1048,  and  1063 ;  V.aiidP.  (L.  A.),  1888,  pp.  41,  69,  81,  83.  126,  128-166, 
184,  187-20S,  210,  21S,  217-226,  22S-22e,  230,  233,  236-279,  281,  28S,  2SS,  2&1, 
294,  326-339,  842,  etc. ;  Hansard,  vols,  lx.-lxii.  «nb  titt,  "Supply,"  "Wtys  and 
Meana,"  etc,  «  21  Vio.  No.  24.  »  22  Vio.  No.  86. 

*  Audit  Adt  ISfiO,  %  6-8,  >  3  8.  *  g  7. 

'  It  wiU  be  Temambcred  that  bj  the  Conatitation  Act  (i  48}  all  incomings 
are  to  be  paid  into  a  Couaolldated  Fund.    Cf.  also  Pablio  Uonies  Act  1890, 3  3. 

■  Audit  Act  1890,  J 13.  *  §9  12,  16. 

»  Andit  Act  1890,  ^  16,  21.  "  gS  17,  19,  20. 
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dated  Fund,  and,  if  the  sums  are  not  claimed  for  three  months, 
they  axe  paid  into  a  "  Trust  Fund "  account  kept  in  the 
Treasury,'  After  six  further  years'  non-claim,  provided  that 
the  persona  entitled  are  not  under  disahility,  the  sums  become 
part  of  the  Consolidated  Eevenue.' 

The  expenditure  of  public  monies  ia  effected  through 
*■  Paymasters  "  in  the  following  way.  The  Treasurer  estimates 
the  amount  which  will  be  payable  out  of  each  local  account 
during  the  ensuing  month,  and  prepares  a  warrant  in  official 
form  which  he  signs  and  transmits  to  the  Commissioners  of 
Audit.'  The  latter  examine  the  warrant,  to  see  that  the 
monies  upon  which  it  proposes  to  draw  are  "  legally  available  " 
for  the  purposes  to  which  it  is  proposed  to  devote  them,  and, 
if  it  is  satisfactory,  two  of  them  countersign  and  return  it  to 
the  treasurer,  who  submits  it  fbr  the  signature  of  the  Governor.* 
Upon  securing  this  final  attestation,  the  warrant  is  filed  in  the 
Treasury,  and  becomes  the  official  authority  for  the  payment  of 
the  money.'  The  Treasurer,  by  order  in  writing,  directs  that 
the  cheques  of  certain  Paymasters  named  shall  be  honoured  at 
any  bank  at  which  the  Public  Account  is  kept,  but  even  this 
document  must  be  countersigned  by  a  Commissioner  of  Audit 
before  the  bank  is  entitled  to  act  upon  it.'  The  Paymaster, 
finally,  must  only  pay  such  claims  as  are  transmitted  to  him 
by  the  Treasurer.^ 

In  making  this  distribution  of  public  monies,  the  executive 
is  only  entitled  to  depart  to  a  very  limits  extent  from  the 
appropriation  made  by  the  legislature.  It  may  make  up  the 
deficiency  in  any  one  item  in  a  "  subdivision  of  the  annual 
supplies  "  '  by  transferring  to  it  any  surplus  irom  another  item 
in  the  same  subdivision,  provided  that  the  subdivision  is  not 
expressly  stated  to  be  "  inalterable."  But  such  alteration  can 
only  be  effected  by  Order,  not  by  warrant,  and  may  not  be 
employed  to  increase  any  salary  or  wages  fixed  by  law.'  And 
the  sums  appropriated  can  only  be  expended  within  the 
financial  year  for  which  the  appropriation  was  made"* 

Further  precautions  are  taken,  by  provisions  which  com- 
pel bankers  with  whom  public  monies  are  deposited  to  send 

>  Audit  Act  1390,  §3  23,  24.                           *  g  2&.  *  §  23. 

*  Audit  Act  18B0,  g  29.              »  gS  29,  BO.            ■  g  80.  '  g  31. 
°  I.e.  (presumsblj)  in  the  Schedulo  to  the  Appropriation  Act 

•  Audit  Act  1390,  g  32.  »  g  83. 
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daily,  to  the  CommUaioners  of  Audit  and  Treasurer  respectively, 
a  statement,  known  as  "  The  Bank  Sheet,"  showing  the  position 
of  the  Public  Account  at  the  bank,^  and  which  direct  the 
Treasurer  to  forward  daily  to  tiie  Commissioners  of  Audit  a 
"  Cash  Sheet "  showing  the  amounts  of  the  statements,  accounts, 
and  receipts  forwarded  to  him  by  the  Receivers  and  Paymasters.* 
From  all  these  documents  the  Treasurer  prepares  a  quarterly 
statement  of  receipts  and  expenditure,  which  is  published  in 
the  Oovemmeni  Gasiette,  and  an  annual  statement  of  the  Con- 
solidated and  Trust  funds,  which,  when  audited  by  the  Com- 
missioners, is  transmitted  to  the  Legislative  Assembly,*  Of 
late  years  it  has  become  the  custom  for  the  Premier  of  the 
colony  to  occupy  the  office  of  Treasurer. 

3.  The    Attobsey-Gssxral    acts    in    several    distinct 
capacities. 

a.  As  Legal  Stpraaitatim  of  tA«  Crown,  he  conducta  all  process  in 
which  the  Crown  appears  as  a  party.  A  Btriking  example  of  this 
capacity  is  to  be  found  in  g  388  of  the  Crimes  Act  1880,  which 
authorises  the  Attorney -Cleneral  to  make  presentment  of  any  person 
for  any  indictable  offence,  and  in  the  391st  section  of  the  same 
statute,  which  empowers  him,  in  the  case  of  any  person  imprisoned 
under  committal  for  trial  on  a  charge  of  felony  or  misdemeanour, 
to  grant  a  certificate  of  nolle  proieqiii  addressed  to  a  judge  or  the 
judges  ot  the  Supreme  Court,  whereupon  the  prisoner's  immediate 
release  must  be  ordered. 

i.  As  Legal  Adviaer  ofth*  Oovenvment,  the  Attorney-General  is  bound  to 
furnish,  when  called  upon  by  the  QoTemor,  a  written  opinion  with 
regard  to  any  legal  question  which  may  arise  in  the  conduct  of 
the  executive,  such  as,  for  example,  whether  the  provisions  of  a 
certain  etotate  have  been  complied  with  by  a  government  depart- 
ment, whether  a  certain  contemplated  course  is  constitutional,  or 
whether  certain  alleged  offenders  have  brought  themselves  within 
the  limits  of  the  law.  In  the  difficult  and  important  matter  of 
death  sentences,  it  would  seem  that  it  is  the  function  of  the 
attorney-general  to  request  the  judge  who  tried  the  case  to  forward 
his  not«s  of  the  trial  to  the  executive,  and  to  advise  the  Qovem- 
ment  upon  the  course  to  he  adopted.  Information  as  to  the 
actnal  conduct  of  the  trial  is  furnished  by  the  judge,  while  the 
final  decision  on  the  matter  resto  with  the  Governor,  and  is  com- 
municated to  the  judge  by  the  Chief  Secretary.* 

0.  As  Adminittrator  of  the  Legal  Departmeini,  the  Attomey-Qeneral 
is  the  head  of  the  legal  staff  of  the  Oovemment     Under  his 

'  Audit  Act  1880,  |  34.  ■  f  35.  '  S  4a-62. 

'  The  poaitioii  of  the  GoTemor,  with  regard  to  death -MUtences,  cannot,  how- 
ever, b«  s(dd  to  be  free  from  doubt. 
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Buperriaion  are  tbe  Crown  Solicitor,  snd  the  Public  Proeecutors, 
the  Tarious  officials  of  the  Land  Transfer  Office,  and  the  sherifis. 
The  publication  of  official  legal  documenta  is  also  in  bia  charge, 
and  he  is  deemed  accountable  to  Parliament  for  the  working  of  the 
I^al  machineij  of  tbe  state. 
d.  As  AdjvdiaatOT,  tbe  AttoTney-General  also  acts  in  certain  special 
cases,  as,  for  example,  in  the  case  of  disputes  between  the  Post- 
master-General,  and  acj  depositor  in  the  Poet-Office  Savings 
Bank,^  and  where,  under  tbe  Insolvencj  Act  1890,  be  orders 
payment  of  tbe  coats  of  a  trustee  or  assignee  out  of  the  "  Insolv- 
ency Suitois'  Fund."  ^  In  these  cases  he  appears  to  act  rather 
as  a  judicial  than  an  executive  official. 

4.  The  Commissioner  of  Crow;j  Lahds  aito  Survey,  who 
has  succeeded  tx)  the  old  office  of  Sorveyor-General,*  and  who 
takes  over  the  duties  of  that  office.  To  him  belongs  in  eSect 
the  adnmiistration  of  the  unalienated  lands  of  the  Crown.  In 
his  duties  are  included  the  survey,  sale,  and  management  of 
the  public  domain,  and  the  carrying  out  of  the  legislation 
enacted  with  respect  to  it.  We  have  seen  that,  in  the  early 
days  of  the  colony,  no  subject  was  more  sure  to  excite  public 
interest  than  the  matter  of  Crown  lands.  AH  alike  were 
interested  in  their  distribution,  and  the  desire  to  obtain  com- 
plete control  over  them  was  one  of  the  strongest  elements  in 
local  feeling.  It  becomes  almost  essential  therefore  to  notice,  in 
outline,  the  developement  of  the  policy  of  Eesponsihle  Govem- 
ment  on  the  subject. 

In  the  year  1857  the  functions  of  both  the  Surveyor- 
(Jeneral  and  the  Commissioner  of  Public  Works  were  transferred 
to  the  new  department  of  the  Board  of  Land  and  Works  created 
by  statute.*  The  Board  was  to  consist  of  not  leas  than  three  nor 
more  than  five  members,of  whom  one,the  "President  of  the  Board 
of  Land  and  Works,"  was  to  be  a  Responsible  Minister,  but  all 
the  others  were  to  be  permanent  officials,  incapable  of  sitting 
in  Parliament'  To  this  body  were  also  transferred  the  ftmc- 
tiona  of  the  Central  Road  Beard.*  The  object  of  this  scheme 
was,  dearly,  to  abolish  the  offices  of  Surveyor-General  and 
Commissioner  of  Public  Works,  and  to  place  the  whole  admini- 
stration   of   Crown   lands,    t(^ether    with    the    creation    and 

'  Post  Offiae  Act  1880,  %  84.  «  Insolvency  Act,  §  127. 

'  The  post   of  Surveyor-Ganend  has  been  reooustitated   as  a  noa-political 
office.  *  21  Vic  No.  Bl. 

*  g  1.     By  the  21  Vie.  c.  GS  proritdon  was  made  for  tbe  appoiatment  of  a 
Vice-President.  •  §  6. 
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management  of  public  works,  in  the  hands  of  a  single  Bespon- 
aible  minister,  the  President  of  the  Board  of  Land  and  Works.' 
But  this  part  of  the  plan  seems  to  have  fallen  through  ver^ 
quickly.  The  Surveyor-General  reappeared  aa  the  Commissioner 
of  Crown  Lands  and  Survey  in  December  1858,  eimultaneously 
with  the  reappearance  of  the  Commissioner  of  Public  Works.* 
The  o£Gce  of  President  of  the  Board  of  Land  and  Works  was 
undertaken  by  the  Commissioner  of  Crown  I^nds  and  Survey, 
a  practice  which  has  since  been  usually  followed.  In  the  year 
1862,  alter  the  creation  of  the  new  of&ce  of  Commissioner  of 
BaOways  and  Boads,  the  Governor  in  Council  was  empowered 
to  appoint  one  or  two  Responsible  Ministera  to  be  vice-presidents 
of  the  Board,*  and  the  practice  was  for  some  time  to  confer  the 
vice-presidencies  on  the  Commissioner  of  Public  Works  and  the 
Minister  of  Bailways.  But  latterly  they  have  been  held  as  unsal- 
aried o£&ces  by  members  of  the  Cabinet  holding  no  other  posts. 

Meanwhile,  the  policy  with  respect  to  the  alienation  of 
Crown  lands  had  been  embodied  in  a  statute  of  the  year  1860, 
which  has  been  completely  remodelled  on  three  later  occasions. 

The  Act  of  1860,  after  providing  for  special  reserves  of 
lands  for  public  purposes,  and  also  of  water  firontage  and 
mineral  lands,  divides  the  saleable  Crown  lands  of  the  colony 
into  two  great  classes  of  "  country  "  and  "  special"  lands.*  The 
former  are  thrown  open  to  sale  by  selection,  after  Government 
survey,  in  "allotments"  of  from  80  to  640  acres,  each  being 
divided  into  two  equal  "  subdivisions."  For  these  subdivisions 
private  applications  may  be  received,  accompanied  by  a  deposit 
of  £1  an  acre,  and  if  before  a  fixed  day  there  is  only  one 
applicant  for  an  allotment,  he  is  to  be  deemed  the  purchaser 
of  it  in  fee-simple  at  his  deposit  price  of  £1  an  acre.  If  there 
are  more  applicants  than  one,  the  subdivision  is  put  up  to 
auction,  but  only  the  applicants  are  allowed  to  bid.  The 
successful  bidder  is  to  be  allowed  to  purchase  the  other  sub- 
division of  his  allotment  at  the  same  price  as  he  pays  for  the 
first,  or  to  rent  it,  at  his  option,  at  the  rate  of  one  shilling  an 
acre,  for  a  term  specified  in  the  proclamation  throwing  the 
land  open  for  selection.     A  lessee  is  to  have  no  compensation 

'  This  wu  ths  prtotice  adopted  i&  the  Hainea  Uinutiy  of  1867 -S. 

*  a.  a.,  2lBt  Dec.  1858. 

»  26  Vic.  No.  62,  §  6,  contiaQed  by  29  Vic  No.  289,  g  8. 

*  24  Vic  No.  117,  §§  2,  B,  12. 
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for  improvemeDts  on  his  rented  subdivision,  but  be  is  to  be 
entitled  to  purchase  the  fee -simple  at  any  time  during  his 
term,  upon  payment  of  a  sum  equal  to  the  purchase-money 
of  his  purchased  subdivision.  If  there  are  applicants  for 
both  subdivisions  of  a  section,  they  compete  together  at 
the  auction,  and  the  highest  bidder  is  entitled  to  claim  his 
choice  of  one,  and  to  purchase  or  rent  the  other  witiioat 
competition.  But  no  selector  is  to  obtain  more  than  640 
acres  of  land,  leased  or  purchased,  within  a  year,  except  in  the 
case  of  lands  which  have  been  open  for  sale  twelve  months. 
An  important  section  provides  that  country  lands  are  to  be 
proclaimed  open  for  selection  in  districts,  not  in  isolated 
allotments.  Moreover,  when  one-fourth  of  the  lands  opened 
by  a  proclamation  have  been  selected  under  this  process,  the 
purchasers  may  use  the  unsold  allotments  as  "fennels' 
commons "  for  pasturage  purposes.' 

"  Special "  lands,  %£.  lands  within  certain  named  distances 
of  towns,  villages,  sea-coasts,  railways,  and  rivers,  are  to  be 
sold  by  quarterly  auction  sales,  at  an  upset  price  which  is 
never  to  be  less  than  £1  an  acre  for  the  fee-simple,  and  may 
be  raised  by  the  Governor  in  Council  previous  to  a  sale  He 
value  of  existing  improvements  is  to  be  added  to  the  upset 
price,  and  purchasers  are  not,  without  permission  of  the  Board 
of  Land  and  Works,  to  interfere  with  existing  races,  dams,  or 
reservoirs,"  Wining  leases  may  be  granted  for  thirty  years, 
and  licences,  for  one  year,  for  any  purpose  except  the  working 
of  gold,'  and  "  Town  Commons,"  for  the  use  of  the  inhabitants 
of  towns,  may  be  proclaimed.* 

The  scheme  of  1860  was  substantially  altered  by  the 
"Land  Act  1862,'"  which  provides  that  ten  million  acres  of 
Crown  land  shall  be  at  once  set  aside  for  proclamation  in 
agricultural  areas,  two  millions  to  be  kept  constantly  open  for 
selection."  The  competitive  clauses  of  the  Act  of  1860  are 
replaced  by  provisions  which  give  the  exclusive  right  of  pur- 
chase to  the  first  selector,^  and  the  tninimiim  size  of  an  allot- 
ment is  reduced  to  40  acres.'  In  other  respects  the  methods 
of  application  and  allotment  are  continued,  except  that  the  term 

'  24  Vic.  No.  117,  §§  14-«.  •  24  Vic.  No.  117,  SS  48-69. 

*  K  62  and  63.    The  gold  fields  wcie  then  regulated  by  the  21  Vio.  No.  32. 

*  8  as.  »  25  Vic  No.  145.  •  26  Vio.  No.  U6,  1 12. 
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for  which  a  lease  of  ooe  subdivision  may  be  granted  on  the 
purchase  of  the  other  is  fixed  at  eight  years,  and  the  rent  at 
half-a-crown  an  acre.'  The  holders  of  licences  under  the  former 
Act  are  to  have  a  pre-emptive  claim  to  purchase  the  subdivision 
occupied  by  them  under  the  licence.*  An  important  section  ' 
provides  that  every  selector  is  within  one  year  to  cultivate  one 
acre  out  of  every  ten  of  his  allotment,  or  to  erect  a  dwellii^, 
or  a  substantial  fence  upon  the  allotment  All  lands  not 
comprised  in  the  agricultural  reserve  are  to  be  open  for  sale 
by  public  auction  at  the  minimum  upset  price  of  £1  an  acre.* 

After  authorising  the  granting  of  short  leases  for  variona 
industrial  purposes,  and  making  elaborate  provisions  for  die 
proclamations  of  commons,  the  Act  of  1862  proceeds  to  deal 
with  the  subject  of  squatting.  The  existing  system  of  licence 
fees  and  assessment  on  stock  is  abolished,  in  favour  of  a  system 
of  rent,  assessed  on  the  capabilities  of  runs  at  the  rate  of  eight- 
pence  a  head  for  sheep  and  two  shillings  a  head  for  cattle.'  No 
licence  is,  in  the  future,  to  protect  any  run  from  sala  or  proclama- 
tion as  a  common,^  and  henceforth  new  runs  are  to  be  disposed 
of  by  auction,  none  being  created  of  greater  carrying  capacity 
than  5000  sheep  or  1250  cattle.'  The  licensee  of  a  run  is  not 
to  cultivate  any  more  land  than  will  be  sufBcient  for  the  supply 
of  his  own  family  and  establishment,  but  he  may  transfer  his 
interest  in  a  run  ur  part  of  it,  and  on  ejectment  he  may  recover 
modified  compensation  for  improvements  eSected  by  him  with 
the  consent  of  the  Board  of  I^ind  and  Works,  or  be  allowed  to 
purchase  the  land  on  which  they  are  made  (not  exceeding  320 
acres)  at  the  statutory  minimum  of  £1  an  acre.^  The  Act  also 
provides  that  one-fourth  of  the  total  Land  revenue  shall  be  de- 
voted to  the  assistance  of  emigration  from  the  TJnit«d  Kingdom,' 

The  Act  of  1862  was  only  intended  to  operate  until  the 
close  of  the  year  1870,^"  but  before  its  expiry  its  provisions 
were  substantially  modified  by  the  "  Amending  Land  Act 
1865."  "  The  latter  statute  abolishes  the  geographical  reserve 
of  the  Act  of  1 8  62,  authorises"  the  proclamation  of  new  counties, 
and  merely  empowers  the  Government  to  proclaim  agricultural 
areas  when  surveyed,  and  to  throw  them  open  for  selection," 

'  25  Tic.  No.  U6,  fi  32.       »  8  8*.         »  8  M.         '  6  8B.         »  88  W-83. 
•  g  80.  '  §§  eS-200.  '  |§  201-222.  °  g  S8. 

"  §  186.  "  28  Vic  No.  287.  "IS.  "  1 8. 
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For  the  foture,  however,  selectors  are  only  to  be  entitled  to 
seveii-;ear  leases  of  their  allotments,  at  rents  of  two  shillings 
an  acre,  until  they  have  resided  upon  them  for  three  years,  and 
have  made  improvements  of  the  value  of  £1  an  acre.  They 
are  then  to  be  entitled  to  purchase  the  fee-simple  at  the  fixed 
price  of  £1  an  acra*  No  selector  is  to  obtain  more  than  640 
acres  of  agricultural  land.^  If  he  pleases,  at  the  end  of  his 
three  years,  the  selector  may  require  the  Government  to  put 
up  his  land  to  auction  at  the  reserve  of  £1  an  acre  plvs  the 
value  of  his  improvements,  and  to  have  the  value  of  his  improve- 
ments repaid  out  of  the  purchase  money.'  The  selector  may 
not  part  with  his  interest  untU  three  years  from  the  commence- 
ment of  his  term.* 

All  lands  not  included  in  agricultural  areas  (as  well  as 
those  reserved  for  townships  in  agricultural  areas)  are  by  the 
Act  of  1865  authorised  to  be  sold  by  auction.'  Increased 
provisions  are  made  for  commons,  and  for  leases  for  industrial 
purposes.*  The  rules  on  the  subject  of  squatting  are  also 
slightly  amended.^ 

The  whole  subject  was  recoded  by  "The  Land  Act  1869," 
which  provided  for  the  acquisition  of  the  fee-simple  of  Crown 
land  in  two  ways,  viz.  by  occupation  and  improvement,  followed 
by  grant,  and  by  immediate  purchase.  With  regard  to  the 
former  process,  the  intending  purchaser  is  to-  be  entitled  to 
apply  to  a  Land  officer  for  licence  to  occupy  any  land  not  ex- 
ceeding 320  acres  and  not  being  within  the  limits  of  a  city, 
town,  or  borough,  for  a  period  of  three  years,  at  a  fee  of 
two  shillings  an  acre  for  each  year.^  If  the  licensee  resides 
OQ  his  allotment  for  at  least  two  years  and  a  half,  and, 
within  the  three  years,  effects  substantial  improvements  of  the 
value  of  £1  an  acre,  he  is  to  be  then  entitled  either  to  a  grant 
of  his  allotment  upon  payment  of  fourteen  shillings  an  acre, 
or  a  lease  for  a  further  period  of  seven  years  at  an  annual  rent 
of  two  shillings  an  acre,  with  a  right  to  purchase  the  fee-simple 
at  any  time  upon  payment  of  the  difference  between  the  total 
amount  of  his  rent  paid  since  the  commencement  of  the  lease 
and  the  statutory  price  of  £1  an  acre.'  The  interest  of  the 
licensee  is  not  saleable,  nor  even  descendible.'" 

»  28  Vic.  No.  237,  S  H.        '8  16.  '  gg  16,  20.  *  3  22.        »  |  82. 

•  S§  37-6*.        '  3§  56-63.      »  83  Vic.  No.  860,  9§  ia-21.       '  g  20.       »"  f  28. 
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In  the  ease  of  the  immediate  purchase,  the  lands  are  put 
up  to  auction  at  the  orthodox  minimum  reserve.  But  there  is 
a  limit  of  200,000  acres  on  the  sales  of  Crown  land  daring 
any  one  year,  and  a  sum  of  £200,000  a  yeax,  arising  from  the 
sale  or  alienation  of  Crown  lands  under  the  Act,  is  to  be  appro- 
priated towards  the  construction  of  railways  or  the  extinguish- 
ment of  railway  debentures.' 

In  the  Act  of  1869  the  powers  of  the  Government  with 
r^ard  to  the  proclamation  of  commons  are  greatly  simplified 
by  the  abolition  of  the  various  distinct  classes  of  commons 
before  existing,  and  the  conferring  of  general  authority  on  the 
subject.'  The  provisions  on  Uie  subject  of  squatting  are 
mainly  continued,  except  that  no  claim  for  compensation  for 
improvements  is  to  be  recognised  after  the  Slst  December 
1870.'  On  the  other  hand,  the  pre-emptive  right  to  the 
homestead  is  to  be  continued.^ 

The  scheme  of  the  Act  of  1869,  with  its  various  amend- 
ments,' was  in  the  year  1884'  replaced  by  another  scheme, 
which,  with  its  amendments  and  the  Mallee  scheme  of  1883,' 
has  been  incorporated  into  the  consolidated  Land  Act  1890. 
By  this  Act  the  unalienated  lands  of  the  Crown  in  the  colony 
are  arranged  in  eight  classes,  each  having  its  own  special 
r^ulations.  The  names  of  these  classes  and  their  respective 
areas  are  recorded  in  maps  sealed  with  the  seal  of  the  Board 
of  Land  and  Works,  and  deposited  with  the  Clerk  of  the  Parlia- 
ments.^    They  may  be  enumerated  as  follows. 

a.  Pastoral  lands,  which  are  to  be  divided  into  allotments, 
varying  in  capacity  from  1000  to  4000  sheep,  or  from  150 
to  500  head  of  cattla'  These  allotments  may  be  leased  for 
any  period  which  will  expire  before  the  30th  December  1898, 
but  the  fee-simple  may  not  be  sold."*  The  lease  is  granted  to 
the  first  applicant,"  provided  that  he  is  not  already  tenant  of 
an  allotment.'*     The  annual  rent  to  be  reserved  upon  the  lease 

'  8S  Vic.  No.  860,  §3  S4-48.  '  ^  67-82.  '  S  80.  •  g  79. 

'  E.g.  SB  Vic.  No.  G15  (irhicli  nised  the  rental  of  sqmtting  nuu  to  one  bIiU- 
ling  a  hend  for  sboep  and  five  shillings  a  bead  for  c&ttle),  42  Vic  No.  634  («liich 
Increased  tbe  term  and  decreased  the  rent  of  the  allotment  licenBes),  43  Vic  No. 
663,  44  Tie.  No.  681.  •  By  the  48  Vic  No.  812. 

'  47  Vic.  No.  768,  48  Vic  No.  796,  49  Vic  No.  876,  5S  Vic  No.  10*0. 

*  Land  Act  18S0,  g  fl.  There  ie,  however,  really  a  ninth  clau  of  landa  de- 
acribed  as  being  within  the  "Mallee  Country  "  (g  146). 

'  g  19.  ">  g£  20,  21.  "  g  22.  "  8  21. 
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is  to  be  8t  the  rate  of  one  abilling  a  head  for  sheep  and  five 
shillings  a  head  for  cattle,  according  to  the  carrying  capacity 
of  the  nm,  with  a  maximum  estimate  of  1 0  acres  to  a  sheep  or 
50  to  each  head  of  cattle.* 

The  interest  of  the  lessee  is  not  transferable  without  the 
consent  of  the  Board  of  Land  and  Works,  he  must  within  three 
years  destroy  all  the  vermin  ^  upon  his  land,  and  keep  it  free 
isorri  vermin  and  spreading  weeds,  and  he  must  not  destroy 
timber  without  Government  permission.*  The  Government 
reserves  the  right  of  resuming  any  part  of  his  land  for  public 
purposes,  and  of  granting  working  licences  for  industrial  pur- 
poses to  strangers.*  The  Crown  may  also  resume  the  land 
without  special  object  upon  giving  three  years'  notice,  and 
upon  payment  for  improvements  made  before  the  notice.' 
Moreover,  on  the  expiry  of  his  term,  the  tenant  is  entitled  to 
be  paid  by  the  incoming  lessee  the  value  of  his  improvements 
(limited  to  half-a-crown  an  acre)  so  far  as  they  have  increased 
the  value  of  the  land  for  pastoral  purposes,^  and  at  any  time 
during  the  term  he  may  select  a  homestead  of  not  more  than 
320  acres  upon  payment  of  £1  an  acre.^ 

h.  Agrietdtwai  and  Oremng  lands,  which  are  divided  into 
"grazing  areas"  of  varying  size,  not  exceeding  1000  acres 
«ach.^  These  grazing  areas  are  dealt  with  in  two  distinct 
ways: — 

1.  They  ate  gt&nted,  at  annual  rents  of  from  twopence  to  fourpence 
an  acre,  under  terme  of  lease  very  similar  to  those  described  under 
the  headii^  of  "  Fastoral  Lands,"  except  that  the  lessee  is  bound 
to  fence  within  three  ye&n,  and  on  the  expiry  of  his  term  he  may 
recover  from  the  incoming  tenant  for  the  valne  of  his  impiove- 
ments  np  to  ten  shillings  an  acie.^ 

2.  Farts  of  them,  not  exceeding  320  acres  in  any  case,  may  be  eet 
aside  aa  "  agricnltural  allotmeats"  on  the  application  of  the 
respective  lessees,  provided  that  such  applicants  have  not  selected, 
under  previous  Land  Acts,  allotments  which,  with  the  new  selec- 
tion, will  give  them  more  than  3S0  acres  altogether,^''  Such  appli- 
cants receive  occupation  licences  for  periods  of  six  years  at  one 
shilling  an  acre.**    Their  interest  is  not  transferable,'*  but  if  they 

'  Land  Act  1890,  S  20. 

*  "VeTmin"  inolndes  ksnj^nras,  wallabies,  dingoes,  stray  dogs,  foxes,  and 
rabbits,  and  any  other  tninn'l  or  bird  proclaimed  by  the  GoTemor  in  Conncil 
(i  4}.  »  I  27.  •  Ibid.  '  Ibid.  '  8  28.  '  §  2B. 

'  §  80.  •  »  82,  87,  88.  '"  9S  SB,  34.  "  9  42. 

"  It  may,  however,  be  pledged  nuder  certain  conditions  (|§  56-08). 
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occupy  under  it  for  five  jears  of  the  ax,  and  make  certaim  im- 
provements, they  aie  entitled  at  the  expiry  of  the  aix  yean  to 
grants  of  the  fee-simple  at  fourteen  ahillings  an  acre,  or  to  leasee 
for  fourteen  years  at  one  shilling  an  acre,  with  the  right  of  pre- 
emption at  any  time  during  the  term  upon  payment  of  the  diSerence 
between  the  amount  of  rent  already  paid  and  the  statutory  mioimnm 
of  £\  an  acre.'  Very  stringent  provisions  exist  ■  to  prevent  theae 
agiicultuial  allotmenta  being  obtained  b;  any  but  bona  fide  intend- 
ing settlers,  not  already  entitled  to  the  maximoin  of  320  acres. 
"Non-residence  licences''  for  improvement  purposes,  at  double 
rents,  may  however  be  issned,'  and  any  licensee  or  lessee  of  an 
agiicultuial  allotment  may  obtain  a  grant  of  an  aiea  not  exceed- 
ing twenty  acres  for  an  onhard  or  vineyard  at  a  price  which,  with 
the  rent  paid,  will  make  up  the  statutory  minimum.* 

For  purposes  of  this  class  of  lands  a  persoii  of  the  age  of 
eighteen  years  is  deemed  to  he  l^ally  of  full  age.* 

e.  Auri/erom  laTids,  which,  like  the  pastoral  and  grazing 
areas,  may  not  be  alienated  in  fee-simple,  but  of  which  annual 
grazing  licences,  renewable  for  five  years,  may  be  granted.* 
But  no  licensee  is  to  occupy  more  than  1000  acres  of 
auriferous  lands,  and  his  occupation  is  not  to  interfere  with 
mining  pursuits.^  The  rent  at  which  he  holds  is  to  be 
fixed  by  valuers  appointed  by  the  Board  of  Land  and 
Works.* 

d.  La/nds  which  may  be  sold  by  auction.  Certain  other 
areas  are  defined  as  those  which  may  be  sold  out  and  out  by 
public  auction  at  a  minimum  upset  price  of  £1  an  acre,*  Not 
more  than  100,000  acres  may  be  thus  sold  in  any  one  year, 
and  no  "  country " '"  lands  may  be  sold  until  a  schedule  of 
them  has  been  laid  before  both  houses  of  Parliament."  Streets, 
roads,  and  townships  may  be  proclaimed,  and  the  land  in 
the  townships  sold  by  auction,"  The  produce  of  all  auction 
sales  is  paid  into  "The  Railway  Construction  Account,"  to 
make  provision  for  the  construction  of  Government  rail- 
ways." 

e.  Swamp  lands,  situated  in  five  localities.  These  may  be 
redlaimed  by  the  Government  with  prison  or  other  labour, 
under  the  supervision  of  the  Board  of  Land  and  Works,  and, 
when  reclaimed,  may  be  leased  in  allotments  not  exceeding 

'  Land  Act  1880,  %ii.  '  §  iZ.  *  S  49-  *  B  S6-  '  S  38. 

•  g§  aB-87.  '  §3  67,  68.  «  §  87-  M  BB- 

"  "  Coantry  "  lands  are  those  which  are  not  comprised  within  the  limits  of  a 

dty,  town,  or  borongh  (§4).  »  §  69.  ■»  8  78.  "  §  78. 
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160  acres,  for  terms  not  exceeding  twenty-one  years.'  But 
the  fee-wmple  may  not  be  sold.* 

/  State  forests.  These  may  not  be  disposed  of  in  any 
way  except  under  grazing  licences  or  licences  to  cut  timber.' 

g.  Timher  reserves.  These  may  not  be  alienated  in  fee- 
simple,  but,  as  they  become  denuded  of  timber  under  licensed 
cutting,  they  may  be  added  to  the  pastoral  or  agricuniuial  and 
grazing  lands,  and  dealt  with  in  such  capacities.*  State  forests 
and  timber  reserves  may  be  placed  under  the  c<mtrol  of  Local 
Forest  Boards.' 

A.  Water  reserves,  ie.  the  catchment  areas,  from  which  are 
fed  the  streams  which  supply  water  for  public  domestic  pur- 
poses, are  absolutely  prohibited  from  alienation  in  any  manner 
whatsoever,*  except  for  certain  public  purposes,' 

The  Act  also  enables  the  Governor  in  Council  to  grant 
leases  or  licences  of  small  areas  for  industrial  purposes,  for 
periods  not  exceeding  twenty-one  years  in  any  case ;  hut  where 
the  lands  in  question  are  within  the  limits  of  a  city,  town,  or 
borough,  the  leases  must  be  put  up  to  auction.*  Moreover, 
commons  may  be  proclaimed  and  placed  under  the  control  of 
an  existing  local  authority,  and  managers  may  be  appointed  to 
enforce  the  destruction  of  vermin  and  the  eradication  of  weeds.* 
Every  lease  of  a  pastoral  allotment  or  grazing  area  is  subject 
to  the  entry  for  gold-mining  purposes  of  the  holder  of  a  miner's 
right  or  mining  lease,  without  compensation  for  surface  damage, 
and  every  grant,  and  every  lease  or  licence  made  with  right  of 
pre-emption,  is  subject  to  a  similar  entry  on  payment  of  com- 
pensation.^'' Moreover,  any  traveller  is  entitled  to  depasture  his 
cattle  and  sheep  upon  any  unsold  Crown  lands  within  a  quarter 
of  a  mile  of  any  road  or  track,  except  in  certain  counties 
named,  where  the  right  is  restricted  to  cattle,  and  to  similar 
lands  within  a  quarter  of  a  mile  of  a  surveyed  road.'^  But 
twenty-four  hours'  notice  of  such  intention  must  be  given  to 
the  occupiers,  and  a  reasonable  rate  of  pn^ress  must  be  made 
eadi  day."     Finally, 

i  Mallee  lands,  or  lands  comprised  within  the  Mallee 
Country  in  the  north-western  district  of  the  colony,  amounting 

1  Luid.ActlS«l,§S7e,  81,  SG.        >  g  80.       ■  ^  80,  87.       *  S9  38,  SS. 
'^91-86.  '8  90.  TglOO.      »9§  87-08.         '§8  200-118. 

w  S§  118  and  llfl.  "  |  181.  "|182. 
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to  about  10,000,000  acres,  are  subject  to  special  rules.  The 
peculiarity  of  these  lands  appears  to  be  that  they  are  covered 
with  a  scrub  having  a  fibrous  root  of  great  tenacity,  which  scrub 
harbours  lai^  quantities  of  "  vermin." 

The  Mallee  Country  is  to  be  divided  into  "  blocks,"  each  of 
which  is  to  be  subdivided  into  two  parts  designated  respectively 
A  and  Bon  the  Government  maps.^  The  right  to  a  lease  of  a 
mallee  block,  for  a  term  of  years  lixed  by  the  Governor  in 
Council,  but  not  exceeding  20  years  &om  the  1st  December 
1883,  is  put  up  for  sale  by  auction,  and  the  successful  bidder 
is  entitled  to  take  such  lease  of  either  part,  according  to  his 
option,  and  must  "  occupy  "  the  other  part  for  a  period  of  five 
years  from  the  date  of  the  lease.^  The  southern  and  eastern 
border  lands  of  the  Mallee  Gauntry,  known  as  the  "  Mallee 
Border,"  are  to  be  divided  into  "  mallee  allotments,"  varying  in 
size,  but  not  exceeding  in  gross  area  20,000  acres  each.  And 
such  allotments  may  be  leased  to  any  apphcant  for  a  term 
similarly  limited  as  in  the  case  of  mallee  blocks,  provided  that 
no  person  shall  hold  more  than  20,000  acres  of  mallee  allot- 
ments.' Moreover,  any  mallee  block  may  be  subdivided  into 
allotments,  if  apphcants  are  forthcoming  sufficient  to  take  them 
all  up.* 

The  rent  reserved  on  the  leased  part  of  a  mallee  block  is  to 
be  twopence  a  head  on  sheep  and  a  shilling  on  cattle  for  the 
first  five  years,  twice  these  amounts  for  the  next  five  years, 
and  thrice  for  the  third  five  years,  each  calculated  upon  the 
average  number  of  head  actually  depasturing  on  the  land. 
For  the  "  occupied  "  portion  of  the  block,  the  rent  is  to  be  at  the 
lowest  rate."  The  lessee  is  not  to  cultivate,  assign,  or  sublet 
his  land  without  the  permission  of  the  Board  of  Land  and 
Works,  he  must  destroy  within  three  years  and  afterwards 
keep  out  the  vermin  from  both  portions,  and  must  keep  all 
improvements  in  repair,*  The  Crown  may  re-enter,  upon  three 
years'  notice  and  payment  of  compensation.'  Similar  conditions, 
except  as  to  "  occupied "  portions,  apply  to  the  leases  of  mallee 
allotments,'  No  alienation  in  fee-simple  of  maUee  lands  is 
allowed,'  and  lands  alienated  prior  to  1883  in  the  Mallee 


I  I^d  Act  1S90,  gS  14G  and  146. 

'  JS  147-146  ood  162  and  153.        >  §§  1G5-1S7.        *  %\li.         '  H 

*  8  162.  '  Ibid.  '  S  ISl-  *  Save  ss  appears  by  tha  r 
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Coahtry  may  be  compulaorily  repurchased  by  the  Crown.'  The 
Board  of  Laud  and  Works  ia  to  be  deemed  the  "  occupier "  of 
any  unleased  or  otherwise  unoccupied  mallee  landa.^  The 
Governor  may  from  time  to  time  proclaim  any  "  vermin  districts  " 
within  the  Mallee  Country  or  Mallee  Border,  and  thereupon  the 
owners,  lessees,  and  occupiers  of  all  lands  within  Uie  district 
must  annually  elect  five  duly  qualified  persons  as  a  local  com- 
mittee for  the  deatmction  of  vermin  within  the  district.' 
Votes  can  be  claimed  according  to  a  scale  varying  with  the 
claimant's  possessions  in  cattle  and  sheep.*  The  business  of 
the  local  committee  is  to  ensure  the  destaiiction  of  vermin 
within  its  district,  and  for  that  purpose  it  must  recommend  to 
the  Governor  an  annual  rate  upon  each  square  mile  of  land 
within  its  district  as  well  as  upon  the  sheep  and  cattle  kept 
thereon.*  This  rate,  when  proclaimed  by  the  Governor,  becomes 
payable  by  the  owners,  lessees,  and  occupiers  at  the  times 
appointed  for  payment  of  the  rents  of  the  latter,  to  the  Minister, 
by  whom  it  is  handed  over  to  the  local  committee,  to  be  by 
them  expended,  aloi^  with  the  Government  grant,  in  measures 
for  the  destruction  of  vermin."  In  like  manner,  the  local  com- 
mittee may  recommend  a  "  fencing  rate  "  to  defray  the  interest 
of  the  money  expended  by  the  Board  of  Land  and  Works  in 
the  erection  of  vermin-proof  fences  in  the  district.^  If  any 
owner,  lessee,  or  occupier  within  the  district  &ils  to  destroy 
the  vermin  on  his  land,  the  local  committee  or,  in  the  event 
of  thefr  failure,  the  local  committees  of  adjoining  districts, 
may  enter  and  do  so,  charging  him  with  the  coat  of  the  pro- 


Within  a  period  of  three  years  from  the  25th  November 
1889,*  the  lessee  or  assignee  of  a  mallee  allotment  is  entitled 
to  select  such  part  of  it  as,  with  his  previous  selections,  will 
not  exceed  in  the  whole  320  acres,  and  the  part  selected 
thereupon  becomes  an  "agricultural  allotment"  But  in  the 
event  of  his  exercisii^  his  right  the  selector  is  liable  to  have 
his  other  holding  in  a  "mallee  allotment"  reduced  to  1000 
acres." 

The  economic  resulta  of  this  varied  programme  of  land 

'  I^dActie80,881SB-]B9.        »  M  169,  171.       '»  188,  187.       *  8  187- 

>  I  ISO.  ■  %  IBl.  '  g  19S.  '  %  lM-199. 

■  The  pusing  of  the  fiS  Tic.  No.  1010.       »  Land  Act  ISeO,  H  208,  204. 
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policy,  brought  up  to  the  close  of  the  year  1889,  may  be 
stated  in  bare  outline.  Of  tiie  fifty-aix  milHon  acres  of  land  in 
Victoria,  which  all  were,  originally,  vested  in  the  Crown,  there 
remain  more  than  half  atill  undisposed  of.  Of  this  area,  about 
eighteen  million  acres  (includii^  eleven  millions  and  a  half  of 
"  mallee  lands ")  are  occupied  for  pastoral  purposes,  seven 
million  acres  form  reserves  for  public  purposes,  and  e^ht 
millions  are  still  available  for  settlement.  The  average  price 
realised  for  lands  sold  absolutely  by  auction  during  the  year 
1889  was  JE5  :  7  :  8  an  acre,  the  total  area  thus  disposed  of 
being  13,681  acres.  The  total  amount  of  money  which  the 
Crown  has  received  for  the  sale  of  lands  since  the  founding  of 
the  colony  is  £23,811,586,not  allowing  for  interest  on  deferred 
payments.  For  the  last  ten  years  the  amount  of  Crown 
land  sold  by  auction  has  generally  been  from  20,000  to 
30,000  acres  jjer  annum,  but  the  amount  acquired  by  selection 
has  substantially  fallen  off  since  the  coming  into  operation  of 
the  Act  of  1884.  The  number  of  leases  of  pastoral  lands 
existing  in  1889  was  only  94,  but  a  large  number  of 
"grazing  areas"  were  temporarily  occupied  under  lease  or 
licence.  Substantial  progress  has  been  made  in  the  settlement 
of  the  "  Mallee  Country." 

Amoi^t  the  agricultural  purposes  to  which  the  land  is 
devoted,  the  growing  of  wheat  is  by  far  the  most  important, 
occupying  five  times  as  many  acres  as  any  other  crop.  The 
average  produce  of  wheat  in  the  last  e^hteen  years  has  been 
11'65  bushels  to  the  acre,  but,  with  the  exception  of  one  or 
two  very  good  years,  there  has  been  a  notable  falling  off  in  the 
crop  since  1878.^ 

Besides  his  duties  in  connection  with  this  elaborate  scheme 
of  land  alienation,  the  Commissioner  of  Crown  Lands  and  Survey 
controls  the  administration  of  the  public  parks,  pleasure  gardens, 
and  reserves,  the  management  of  which,  in  so  far  as  it  is  not 
in  the  hands  of  specially  appointed  trustees  or  municipal  bodies, 
is  by  statute  vested  in  the  Board  of  Land  and  Works."  He 
also  works  the  machinery  of  the  Land  Tax  Act,  by  which, 
speaking  broadly,  every  owner  of  land  amounting  to  640  acres 
in  area,  and  being  above  the  value  of  £2500,  pays  an  annual 

1  HktUt'b  Ttar  Book  of  Vidoria,  1S»0,  %  37C-391. 
'  Land  Aot  18»0,  S  ISe. 
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land  tax  of  twenty-five  Bhillings  per  cent  upon  the  capital 
value  of  his  land.^ 

5.  The  Commksioner  of  Public  Woeks,  who  ia  generally 
charged  with  the  supervision  of  those  functions  of  the  Board 
of  Land  and  Works  which  are  not  included  in  the  duties  of  the 
Commissioner  of  Crown  Lands.  According  to  present  arrange- 
ment, these  functions  include  the  erection  and  maintenance  of 
public  buildings,  the  construction  and  management  of  extra- 
municipal  *  roads,  and  the  distribution  of  the  grants  to  municipal 
authorities  in  aid  of  the  construction  of  municipal  toads,  the 
management  and  completion  of  the  scheme  of  the  Melbourne 
water  supply,'  and  the  construction  and  maintenance  of  public 


6.  The  Commissioner  of  Tbadb  and  Cdstoms,  who  is 
charged  with  the  duty  of  collecting  the  Customs  and  Excise 
revenues,  and  with  the  supervision  of  ports,  harbours,  and  navi- 
gation generally,  as  well  as  the  control  of  immigration. 

7.  The  Minister  of  Pdbuc  Instrdction,  whose  main 
function  is  to  supervise  the  machinery  of  the  elementary  educa- 
tion system  provided  by  the  Government,  but  who  also  distri- 
butes the  grants  made  by  the  Treasury  to  institutions  for  the 
promotion  of  higher  and  technical  education,  such  as  the 
University  of  Melbourne  and  the  various  Schools  of  Mines. 
The  office  dates  from  the  year  1873,  having  been  established 
under  the  Education  Act  1872.*  At  that  date,  the  community 
definitely  undertook  to  provide  a  complete  system  of  primary 
education  for  its  members,  after  having  hesitated  some  time 
between  the  voluntary  and  the  Government  schemea  As  the 
influence  of  this  resolution  will  probably  prove  to  be  one  of 
the  most  important  ^tors  in  the  iaivx%  history  of  the  colony, 
it  may  be  well  just  to  sketch  the  outline  of  the  scheme. 

To  borrow  familiar,  though,  perhaps,  not  very  accurate 

I  Lud  Tax  Act  ISM,  %  3  and  4.  And  Docker  v.  The  (juttn,  G  T.  L.  B. 
(L.)  Sie.  "  Pablic  Works  Act  1860,  §  16. 

*  There  is  also  BOmetimeB  i  Hparats  "  CommUaioDeT  of  Water  Snpply"  for 
tiie  eoimtry  districts,  where  the  regalu  diatribntloD  of  water  ii  not  oudBTtakea 
bj  the  GoTemmant  The  powen  of  the  Board  of  Land  and  Works,  so  far  as 
they  relate  to  the  Water  Supply  of  Melbonme,  have  now  been  tnuuferred,  b; 
Order  in  Conndl,  to  the  "Melbourne  and  Metropolitan  Board  of  Works,"  created 
by  the  64  Vic.  No.  1187.  *  Pablio  Works  Act  1890,  gg  69-89. 

'  Now  largely  subject  to  tbe  powers  of  the  municipal  aDthormee; 

•  88  Vic.  No.  4*7. 
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tenns,  the  public  education  of  Victoria  is  "  free,  secular,  and 
compulsory."  Instruction  in  the  following  branches  is  absolutely 
gratuitous — 

Reading  Geographj 

Writing  Drill 

Arithmetic  Health  and  Temperance 

Qr&mmar  Sewing  (for  girls) 

Singing        1 

Drawing       >  where  practicable. 
Qymuaatics ) 

Parents  who  desire  their  children  to  be  taught  in  other 
subjects  pay  fees  according  to  a  scale  fixed  by  the  Government* 
Instruction  is  also  "  secular."  No  teacher  may  give  any 
other  than  secular  instruction  in  a  Government  school  during  the 
normal  four  hours  set  apart  for  compulsory  instruction.  The 
buildings  may  be  used  for  other  purposes  out  of  school  hours, 
but  attendance  on  such  occasions  is  purely  voluntary.' 

And  instruction  is  "  compulsory."  The  parents  of  all 
children  between  the  ages  of  six  and  thirteen  are  bound  to 
cause  them  to  attend  a  Government  school  during  the  normal 
four  hours  for  forty  days  in  each  quarter  of  the  year,  unless 
they  can  claim  exemption  on  one  of  the  following  grounds — 
Efficient  imtmctioa  elsewhere.^ 

Sicknesa,  fear  of  infection,  or  other  unavoidable  cause. 
Distance  of  residence  from  nearest  Rchool  (two  miles  np  to  nine  yeat^ 
two-and-a-half  from  that  age  to  twelve,  and  three  miles  from  twelve 
Vo  thirteen), 
Edncation  up  to  the  required  standard. 

Moreover,  if  a  child  of  thirteen  ceases  to  attend  school 
without  having  been  for  four  quarterB  in  the  fourth  class,  he 
must,  until  the  age  of  fifteen,  attend  some  other  school  for  not 
less  than  five  hours  a  week,  unless  specially  exempted,* 

School  districts  may  be  proclaimed  by  the  Governor  in 
Council,  and  thereupon  the  resident  ratepayers  must  elect  Boards 
of  Advice,  consisting  of  not  less  than  five  nor  more  than  seven 

'  Education  Act  1880,  8  22  and  Sd  Sohod.  A  part  of  these  voluntaiy  pay- 
ments goes  to  the  teachen,  in  addition  to  their  tegular  stipends  (3  2S).       *  g  11. 

*  Opportunity  for  the  tasting  of  such  initraction  is  atTorded  by  the  half-yearly 
eiamiuations  for  children  not  attending  government  schools  held  by  the  district 
inapectora. 

*  Edacation  Act  ISSD,  %  13.  There  are  six  classes  in  each  school,  and  the 
teaching  thionghout  Victoria  is  on  an  nuiform  plan.  (Does  any  ons  know  how 
the  orthodox  nnmber  of  six  classes  appeared  in  Anglo-Saxon  school  systems  1  ] 
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persons,  subject  to  removal  by  the  Governor  in  Council,     These 
Boards  of  Advice  have  the  following  duties — 

1.  To  control  (aabject  to  the  approval  of  the  Minieter)  ibe  itse  of 

the  Bcbool  buildings  out  of  hours. 

2.  To  report  on  the  condition  of  the  uhool  premieea  and  appliances. 

3.  To  BospeDd  temporarily  any  teacher  for  misconduct 

4.  To  visit  and  record  the  state  of  attendance  and  their  opinion  of 

the  management  of  the  schools 

6.  To  induce  parente  to  send  their  children  regularly,  and  to  report 
the  naineB  of  defaulters. 

6.  To  recommend  lewarda  and  echolarehipe  for  promising  scholars.^ 
The  officials  and  teachers  in  the  Oovenunent  schools  axe 
public  officials  appointed  by  the  Governor  in  CotinciL*  In  most 
respects  they  are  subject  to  the  rules  of  the  permanent  civil 
service,  under  the  Public  Service  Act,  but,  as  the  teachers  are 
in  the  nature  of  specialists,  their  promotion  and  transfer  is 
regulated  by  rules  specially  applicable  to  them  alone. 

For  this  purpose,  there  is  a  "  Committee  of  Classifiers," 
consisting  of  the  Inspector-General  of  the  Education  Depart- 
ment, a  person  (not  a  public  official)  appointed  from  time  to 
time  by  the  Governor  in  Council,  and  the  headmaster  of  a 
Government  school  with  an  average  attendance  of  least  400, 
specially  elected  by  the  certificated  teachers  for  a  period  of 
three  years,'  This  Committee  prepares  a  roll  which  contains 
classifications  both  of  schools  and  teachers.  The  schools  are 
arranged  in  five  classes,  according  to  the  average  attendance  of 
scholars,  and  the  teachers  in  five  corresponding  classes,  accord- 
ing to  various  qualifications  of  sex,  experience,  and  attainments. 
Pupil  teachers,  sewing  mistresses,  teachers  of  night  schools, 
students  in  training,  and  instructors  in  drill,  drawing,  and 
gymnastics  are  also  classified  by  the  Committee.*  Each  class 
of  teachers,  except  the  first,  is  further  subdivided  into  three 
sub-dasses  according  to  the  claims  formerly  enumerated,  with 
the  addition  of  length  of  service.*  The  classified  roll  is  revised 
every  three  years,  and  may,  in  the  meantime,  be  supplemented.' 
An  appeal  &om  the  dassification  lies  to  the  Public  Service 
Board.' 

Appointments  and  promotions  to  teacherships  in  the  Edu- 
cation Department  can  only  be  made  upon  a  request  to  the 

I  EdDcation  Act  1890,  S  20.  '5  5. 

*  Public  Serrioe  Act  1890,  gg  86  and  68.  '  8  73  and  4th  Sched. 

•  8  78-  '  H  77  and  78.  '  §  80, 
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Minister  by  the  secretary,  and  then  only  upon  a  certificate  of 
the  Public  Service  Board  that  such  appointments  or  promotions 
are  required.'  Each  appointment  is  made  on  probation  for 
one  year.'  Every  school  must  be  under  the  charge  of  a  head 
teacher  of  the  correeponding  class  in  the  roU,  and  in  the  case 
of  schools  having  an  average  attendance  of  more  than  fifty 
scholars,  and  also  of  part-time  achools,  the  head  teachen  must 
be  males.'  Subject  to  certaiu  exceptions,  the  qualified  candi- 
date next  on  the  roll  or  employment  register  is  entitled  to 
claim  the  vacancy.*  Transfers  from  one  school  to  another  in 
the  same  class  may  be  refused  by  the  teachers  to  whom  they 
are  offered,  unless  the  secretary  of  the  department  and  the 
Inspector-General  jointly  certify  that  they  are  needed  in  the 
public  interest.^  A  teacher  may  be  required  by  the  Minister 
to  reside  in  the  neighbourhood  of  his  school,  if  the  secretary  of 
the  Education  Department  certifies  that  such  residence  is 
desirable  in  the  interests  of  the  school' 

8.  The  Ministek  of  Defence,  appointed  under  the  powers 
of  the  Officials  in  Parliament  Act  of  1883/ upon  the  rearrange- 
ment of  the  Victorian  military  system  in  that  year.^ 

By  this  new  scheme  the  control  of  the  naval  and  military 
forces  in  Victoria,  is  placed  in  the  hands  of  a  Council  of 
Defence,  consisting  of  the  Minister  and  the  five  chief  officers 
of  the  different  branches  of  the  service,  three  members  forming 
a  quorum.*  The  Council  itself  works  under  regulations  issued 
by  the  Governor  in  Council,  but  it  is  its  duty  to  make  recom- 
mendations to  the  Government  with  regard  to  the  exercise  of 
its  powers,^"  and  to  furnish  an  annual  report  upon  the  condition 
of  the  forces."  The  forces  connected  with  the  service  of 
Victoria  may  be  classed  into  three  divisions. 

a.  The  permanent  naval  and  •military  forces  of  Victoria. 
These  are  raised  and  commiBsioned  by  the  Governor,  in  pursu- 
ance of  parliamentary  authority,  and  placed  under  his  command. 
Each  member  of  the  forces,  before  joining,  enters  into  a  sworn 
agreement  of  service,  which  may  only  be  annulled  in  the  pre- 
scribed way."    Those  engaged  as  naval  troops  are  subject,  both 

1  Public  Service  Act  ISBO,  g  SS. 

*  S  SB.  In  some  cues  ths  appaiateeB  are  requimi  to  insure  their  lives. 

•  I  80.         «  §  Bl.         •  B  99.         •  g  106.         '  47  Vic  No.  780. 

■  47  Vio.No.  777.  *  Defences  and  Discipline  Art  1880,89  »ad  1ft. 

»  §  11.  »  g  13.  "  g  8. 
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ashore  and  afloat,  to  the  enactments  and  r^ulations  for  the 
time  being  in  force  for  the  discipline  of  the  Royal  Navy,'  and 
all  the  members  of  the  forces  are  amenable  to  the  regulations 
for  discipline  published  by  the  Governor.*  Moreover,  in  time 
of  actual  service,  members  of  the  military  forces  are  subject  to 
the  provisions  of  the  Imperial  "  Army  Discipline  and  Regula- 
tion Act." '  Courts-martial  may  be  appointed  by  the  Governor 
with  power,  subject  to  challenge,  to  fine  up  to  £50,  and  im- 
prison with  or  without  hard  labour,  up  to  six  months,*  but  no 
sentence  can  be  acted  upon  till  it  has  been  confirmed  by 
the  Governor.*  The  commandii^  officer  may  fine  up  to 
twenty  shillings  or  award  solitary  confinement  up  to  twenty- 
four  hours  for  minor  offences  against  discipline."  A  sum  of 
£145,000  a  year  is  r^olMly  to  be  available  for  the  expense 
of  the  permanent  forces  until  the  Slst  December  1891, 
and  any  surplus  of  any  year  may  be  carried  forward  to  the 
next^ 

h.  The  Ait^ralasian  Navcd  Forces,  an  Imperial  squadron  to 
which  the  Governments  of  the  various  Australasian  colonies 
contribute  annually,  according  to  their  respective  populations, 
for  a  period  of  ten  yeara.^  The  agreement  under  which  this 
arrangement  has  been  made  provides  that  the  squadron  shall 
consist  of  five  fast  cruisers  and  two  torpedo  gunboats,  three  of 
the  former  and  one  of  the  latter  being  always  kept  in  com- 
mission, and  the  other  three  in  reserve  in  Australasian  ports ; 
that  none  of  the  vessels  shall  be  employed  beyond  the 
limits  of  the  Australasian  Station  except  with  the  consent  of 
the  colonial  Governments ;  that  the  first  cost  shall  be  paid  out 
of  Imperial  firnds,  and  the  interest  on  the  actual  expenditure 
recouped  by  the  colonial  governments  to  an  amount  not 
exceeding  £35,000  a  year  in  all  The  colonial  Governments 
also  contribute  towards  maintenance  a  simi  not  exceeding 
£91,000  a  year.  At  the  termination  of  the  agreement  (which 
can  only  happen  after  two  years'  notice),  the  vessels  rem^ 
the  property  of  the  Imperial  government." 

c.    Volunteer  Forces,  which  have  existed  in  Victoria  since  the 

1  Defencea  and  DisaipUne  Aot  18S0,  §  7. 

*  §  16.  These  ftre  to  be  laid  before  FulUmeut  within  14  dtting  daja. 
»  3  IS.  *  H  20-22.  »  g  26.  •  S  86. 

'  j  66.  The  KOOonls  of  this  expenditure  are  to  be  laid  beTore  Parliament  eveiy 
yew  (9  57).  '  §8  59,  80.  •  Schedule  VI. 
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year  1854.^  As  their  name  implies,  they  are  voluntaiy 
associations,  whose  services  have  been  accepted  by  the  Govern- 
ment.^ Though  to  a  certain  extent  under  Government  regula- 
tions in  the  matter  of  enrolment  and  discipline,*  they  retain 
large  powers  of  self-government.  They  may  recommend 
members  for  promotion  to  ofBcerships  under  the  rant  of 
captain*  the  majority  in  any  corps  may  make  rules  for  the 
mam^ement  of  its  affairs,  which  may  be  l^ally  enforced  after 
approval  by  the  Government,'  the  members  may  individually 
withdraw  from  the  service  in  time  of  peace,*  or,  on  their  own 
application,  may  be  enrolled  as  a  corps  among  the  permanent 
forces,  and  placed  on  a  similar  footing  with  r^rd  to  disdpline 
and  pay.^  Volunteer  corps  may  be  called  out  "  in  all  cases 
of  actual  invasion  of  Victoria,  or  hostile  or  predatory  attack 
thereon,  or  of  inmiinent  danger  thereto,"  and  they  then 
become  subject  to  the  discipline  of  the  permanent  forces  in 
time  of  war,^  are  entitled  to  pay,  if  demanded,  and  may  be 
quartered  and  billeted  as  r^Tilar  troops.'  The  Governor  may 
also  accept  the  services  of  cadet  corps  of  volunteers,  who  do 
not  take  the  oath  of  allegiance,  and  may  not  be  sent  on  active 
service." 

9.  The  Solicuor-Genebal  and  the  Ministeb  of  Justice, 
offices  UBuEdly  alternative,  though  occasionally  both  filled  at 
once.''  The  Solicitor-General  or  the  Minister  of  Justice  appears 
to  act  in  two  capacitiea  In  the  first  he  is  the  deputy  of  the 
Attomey-Genenj,  as  the  legal  adviser  of  the  Government  and 
legal  representative  of  the  Crown ;  but  inasmuch  as  the 
Minister  of  Justice  is  not  technically  a  "Law  Officer,""  it 
would  seem  that  he  cannot  act  as  fully  in  aU  cases  as  the 
Solicitor-General  In  his  second  capacity  the  Solicitor-General 
or  the  Minister  of  Justice  administers  a  portion  of  the  legal 
machinery  of  the  Government,  generally  the  county  courts, 
the  courts  of  insolvency,  and  the  courts  of  general  and  petty 


10.  The  Miioster  op  Railwats,  who  beciune  necessary 
upon  the  establishment  of  the  system  of  Government  railways 

'  18  Vic  No.  7,  amendea  by  IB  Vic  No.  8,  etc         '  8  8E.       '  9  98. 
*  g  08.  ■  Def^DOM  tnd  Dudplme  Act  1890,  9g  70-71.  ■  g  72. 

M  50.  8  g  77.  »  1 79.  '»  S  81. 

"  E.g.  in  ISEK),  trhen  Mr.  Cuthbert  vu  Minister  of  Justice  uid  Mr.  Deakin 
Sollcitor-GeneraL  ■*  Acts  InterpretatioD  Act  1800,  j  5. 
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in  the  year  1857,  and  since  greatly  developed.'  The  Mmister 
is  the  person  reeponaible  to  Parliament  for  the  workmg  of  the 
railway  department,  and  the  expenditure  of  the  funds  voted 
for  it,  hut  the  actual  property  in  and  manE^ment  of  the 
Government  railways  are  vested  in  a  corporate  body  of  three 
Eailways  CommiSBioners,  appointed  under  a  statute  of  1883,'  by 
the  Governor  in  Council,  for  a  period  of  seven  years.  The 
Commissioners,  who  consist  of  a  permanent  Chairman  and  two 
ordinary  commissioners,  cannot  be  removed  from  office  except 
upon  AddresBea  by  both  Houses  in  the  same  session,  or  of  the 
Assembly  in  two  consecutive  sessions,  unless  they  incur  one  of 
the  following  disqualifications — 

1.  Acceptaiic«  of  other  employment 

2.  InBolvency. 

3.  Acceptance  of  penonal  interest  in  any  contract  made  by  the  com- 


4.  Absence  without  leave,  incapacity,  or  resignatioiL^ 
The  Chairman  of  the  commission  may  decide  upon  action 
against  the  views  of  his  colleagues,  after  postponement  of  the 
discussion  for  twenty-four  hours,  but  in  such  a  case  he  must 
enter  his  reasons  upon  the  Minutes  and  send  a  signed  copy  to 
the  Minister.*  In  the  management  of  the  Government  railways 
the  Commissioners  exercise  the  powers  vested  in  the  Board  of 
Land  and  Works  with  regard  to  other  public  works.*  They 
must  make  quarterly  traffic  returns  to  the  Minister,  and  pre- 
pare a  full  annual  report  for  Parliament'  They  must  also, 
before  the  second  reading  in  the  Assembly  of  any  Bailway 
Construction  Bill,  prepare  an  estimate  of  the  cost  and  returns 
of  each  proposed  new  line.^  All  appointments  to  the  railway 
service  are  in  their  hands,  subject  to  certain  limits,  and  th^ 
may  make  regulations  with  r^rd  to  employments  and  dis- 
missals."  They  may  erect  and  manage  a  system  of  telegraphs, 
subject  to  certain  claims  of  the  post-office  department.^ 

'  21  Vic.  No.  35,  27  Vio,  No.  186  ;  MiniBter  of  Eailwaya  first  tppointsd  1860. 
Private  railways  are  jierfactly  legal,  but  thsy  are  sabjaot  to  GoTBrnment  inspection 
(EaUways  Act  1890,  g§  122-148). 

*  47VicNo.767.   TheyhavBaincebeenrBappoicted(of.(?.(?.  1891,Feb.  B.eto.) 
»  Eailways  Act  18S0,  S§  46-60.       '  §  44.       ■  §  68.       •  gf  58,  69.        '  S  t\. 

*  SS  70  and  S2.    Bailway  employes  do  not  come  under  the  Public  Service  Act 
'  SS  99, 100.     By  the  Railways  Standing  Committee  Act  IgOO  a  standiag  com- 
mittee of  both  Hooaes  of  Parliament  baa  been  appointed  to  report  upon  proposed 
raUwaycitension  (54  Vic.  No.  1177), 
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Besidee  the  Sesponsible  MiuiBters  whose  functions  have 
been  enumerated,  others,  whose  titles  will  sufficiently  explain 
their  duties,  are  frequently  appointed.  The  most  conspicuous 
examples  are — 

11.  The  Postmaster-General, 

12.  The  Commissioner  of  Water  Sdpplt  (for  the  country 
districts), 

13.  The  MmiSTER  of  Agriculture, 

14.  The  Minister  of  Mines  (whose  functions  will  appear 
in  our  account  of  local  government),  and 

15.  The  Minister  of  Health. 
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THE   POLICE   FOBCE 

The  police  force  of  Victoria  ia  subject  to  a  special  form  of 
government  and  special  regulatioos  which  mark  it  off  from  the 
great  body  of  the  civil  serviee,  from  which  it  ia  excluded  by 
the  proviaions  of  the  Public  Service  Aet^ 

The  permanent  head  of  the  force  is  the  Chief  Commissioner 
of  Police,  who,  with  the  acting' Commissioner  {if  any)  and  all 
the  officers  of  the  force  down  to  the  grade  of  sergeant,  is  ap- 
pointed by  the  Governor  in  Council.'  The  ordinary  members 
of  the  force  are  officially  known  as  "  constables,"  and  are 
appointed  and  difimissed  by  the  Chief  Commissioner,  the  num- 
ber to  be  employed  being  signified  by  the  Governor  in  CouneiL* 
A  member  of  the  force  has  the  powers  and  duties  of  a  constable 
by  the  common  law,  as  well  as  those  specially  conferred  by 
statute.*  Each  constable,  other  than  a  Chinee  or  aboriginal, 
binds  himself  by  an  oath  of  service,  and  cannot  resign  without 
three  months'  notice,  even  though  his  term  of  appointment  has 
expired.' 

The  detailed  duties  and  discipline  of  the  police  force  are 
prescribed  by  Begulations  of  the  Governor  in  Council,  but  the 
following  special  duties  are  imposed  on  every  sergeant  and 
constable  by  statute — 

1.  AttendEmce  on  the  juBticea  at  general  and  petty  sesBions  for  the 

districts  in  which  he  a  stationed. 

2.  Execution  of  recogmsancea  &nd  fines  levied  by  the  Supreme  Court 

or  any  court  of  general  or  petty  seBsiona,  and  of  all  process  issued 
by  justices  of  the  peace.^ 

'93. 
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Unlike  the  ordinary  membere  of  the  civil  service,  the 
members  of  the  police  force  are  entitled  to  auperannuation 
allowances  on  retirement,  as  well  as  to  pensions  on  disablement. 
There  is  a  Police  Superannuation  Fund,  into  which  a  sum  of 
£2000  a  year  is  paid  out  of  the  Consolidated  Eevenue,  and 
which  is  supplemented  by  the  fines  imposed  upon  the  members 
of  the  force,  as  well  as  those  awarded  to  them  on  the  conviction 
of  offenders,  and  if  necessary  by  a  deduction  from  their  pay. 
The  payment  of  allowances  is  n^ulated  by  a  Superannuation 
Board,  subject  to  the  approval  of  the  Governor  in  Council^ 

With  r^ard  to  the  offences  of  members  of  the  force,  an 
ordinary  constable  may  be  punished  by  fine  or  dismissal  by 
the  Chief  Commissioner,  a  sei^eant  may  be  punished  by  the 
Commissioner  by  fine,  or  recommended  for  reduction  or  dis- 
missal by  the  Governor  in  Council,  while  the  misconduct  of  any 
superior  officer  is  investigated  by  a  board  of  three  persons 
apecially  appointed  by  the  Governor  in  Council*  Other  members 
of  the  force  accused  of  insubordination  may  also  claim  to  be 
tried  by  a  specially  appointed  board.'  A  member  of  the  force 
acting  iu  obedience  to  a  warrant  issued  by  a  magistrate  or 
reputed  magistrate  is  not  responsible  for  any  irregularity  or 
want  of  jurisdiction  in  the  warrant  or  magistrate.* 

1  Police  B«guUtioD  Act  18»0,  %  20-88.        '  %  3B-41.       ■  g  12.        "  %  C7. 
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As  the  political  organs  of  a  community  uudertftke  the  per- 
fomiance  of  nevr  functions,  they  need  an  increasing  staff  of 
■  fimctionaiies,  and  the  question  of  patronage  becomes  increasingly 
difficult.  In  democratic  communities,  the  matter  is  even  more 
pressing  than  in  aristocratic  societies,  for  whilst  it  is  found 
that  tendencies  to  corruption  exist  equally  in  both,  in  the 
democratic  community  it  is  less  possible  to  preserve  a  cloke  of 
decent  silence.  Everything  is  talked  about,  and  there  gradually 
grows  up  a  class  of  persons  who  live  by  the  discovery,  or  pre- 
tended discovery,  of  scandals.  It  may  well  be  doubted  whether 
the  action  of  these  self-appointed  censors  is,  in  the  long  run, 
productive  of  more  good  than  harm,  and  whether  a  cast-iron 
system  of  appointment  and  promotion  is  calculated  to  procure 
the  best  public  service  for  a  coromunity.  But  it  will  be  sufficient 
for  us  to  examine  here  the  actual  system  which  the  circum- 
stances alluded  to  have  produced  in  Victoria. 

The  system  was  introduced  by  a  statute  of  the  year  1883,' 
and  was  remodelled  in  1889.'  Practically  it  includes  within 
its  provisions  every  member  of  the  Grovemment  civil  service, 
except  the  Eesponsible  MinisteiB  of  the  Crown,  the  judges  and 
higher  officials  of  the  courts  of  law,  the  officials  of  the  Houses 
of  Parliament  and  the  Boyal  Mint,  the  members  of  the  police 
force  and  the  Govermuent  railway  staff,  and  a  few  of  the  higher 
Government  officials  specially  appointed  under  various  statutes.* 
There  are  special  provisions  (before  noticed)  regarding  the 
appointment  of  State  school  teachers,  but  they  are  subject  to 
the  general  provisions  of  the  Public  Service  Act. 
'  M  Vic.  No.  773.        '  63  Vic  No.  1024.         '  Public  SGrviee^Act  1880,  S  3. 


3o8  OTHER  PUBLIC  OFFICIALS  part  iv 

To  carry  out  the  system,  there  is  a  Public  Service  Board 
consisting  of  three  persons,  appointed  by  the  Governor  in 
Council,  and  removable  in  the  same  way  as  the  Eailway  Ck>m- 
misaionera.^  Two  members  of  the  Board  conetitnte  a  quorum, 
and  each  member  receives  a  salary  of  £1500  a  year,  per- 
manently appropriated  for  the  purpose,*  The  appointments 
have  hitherto  been  made  for  indefinite  periods.' 

The  principal  duties  of  the  Board  are  as  follow — 

1.  To  investigate  and  report  upon  the  efficiency,  economy, 
and  general  working  of  any  public  department  when  required 
to  do  so  by  the  Minister  in  chaige  of  it.* 

2.  To  make  an  annual  report  to  the  Governor  in  Council 
on  the  condition  and  efficiency  of  the  public  service.* 

3.  To  increase  or  diminish,  with  the  consent  of  the  Governor 
in  Council,  the  number  of  persons  employed  in  any  department, 
or  to  alter  their  distribution.* 

4.  To  keep  a  record  of  the  services  of  all  peisons  (vrith 
certain  exceptions)  employed  in  the  Public  Service,  and  publish 
it  annually.^ 

5.  To  certify,  upon  the  happening  of  any  vacancy  which 
it  is  deemed  desirable  to  fill  up,  the  necessity  for  a  new  appoint- 
ment and  the  name  of  the  person  entitled  to  such  appoint- 
ment.* 

6.  To  keep  a  register  of  candidates  for  temporary  employ- 
ment under  Government,  and  to  select  &om  such  candidates 
persons  best  quaMed  to  perform  any  work  required.* 

7.  To  make  regulations  for  the  following  purposes — ■ 

a.  The  eiaminBtioD  of  candidstes  for  admissioD  to  the  service  snd 

for  certain  offices.'" 
^.  The  employment  of  women  in  the  Public  Semce.^' 
y.  The  fixing  of  the  Bcale  of  remuneration  for  manual  labour.^' 
&  The  compulwiy  life  or  annuity  insurance  of  members  of  the  Civil 

Service.*' 
c  The  secumg  of  Bpecially  selected  and  suitable  officiala  for  the  Pablic 

Library,  Museutus,  National  Qallery,  and  for  penal  eotablishmentA, 

reformatory  schools,  and  lunatic  asylums.** 
(.  The  admission  of  certain  supernumeraries  to  the  service.*^ 


'  Public  ServicB  Act  1890 
*  Public  Service  Act  1880 
M27. 
M38. 
"  9  6»  (Tin.) 

S5. 

'  S  8  and  ».     '  Of.  0 

'3  28. 

^'>  §§40  and  59  (II.) 

w  im.  (IX.)     "  g  80. 

»■. 

1st  Fab.  1884,  etc 
M13. 

»i§82and87. 
"8  42. 
"  S  61. 
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1).  The  datiet  of  officen  in  the  Public  Service  and  Uie  discipline  to 

be  obeerred  bj  them.' 
6.  The  procnring  and  inspection  of  stores  for  the  govemment  service.' 

8.  To  heai  appeals  from  the  Committee  of  Claasifiers  for 
State  school  appoiotments.* 

9.  To  investigate  chaises  laid  by  the  pennanent  head  of  a 
department  against  an  official  of  the  department,  and  referred 
by  the  Minister  to  the  Soard.* 

1 0.  To  pnnish  offences  thus  proved,  by  reduction  of  rank, 
forfeiture  of  increment,  or  dismissal  from  the  service.' 

11.  To  authorise  payment  for  overtime.* 

The  Public  Service  (excluding  the  offlciala  before  alluded 
to)  is  divided  into  four  divisions,  known  respectively  as  "  first," 
"professional,"  "clerical,"  and  "non-clericaL"^  The  First 
Division  contains  the  Clerk  of  the  Executive  Council,  aud  eleven 
permanent  heads  of  public  departments.  Its  members,  except 
those  whose  salaries  are  provided  by  special  statute,  are  paid 
the  amounts  fixed  by  the  Annual  Appropriation  Act*  The 
Professional  Division  comprises  those  offices  for  the  dischai^ 
of  which  professional  skill  is  required,  as  well  as  the  inspectors 
and  teachers  in  the  education  department.  Its  members  are 
paid  according  to  scale  fixed  by  r^ulation  and  provided  by 
the  Annual  Appropriation  Act*  The  Clerical  Division,  which, 
as  its  name  implies,  includes  those  officials  whose  duties  consist 
of  clerical  labour  requiring  no  special  professional  education,  is 
subdivided  into  five  classes,  of  which  the  first,  second,  and  third 
are  known  as  the  "  higher  "  classes,  and  the  fourth  and  fifth  as 
the  "  lower."  The  members  of  each  class  receive  the  TninimiiTn 
and  maximum  salaries  and  the  annual  increments  provided  by 
the  Public  Service  Act."  The  Non-Clerical  Division  comprises, 
practically,  the  officials  of  the  service  engaged  in  manual  labour, 
and  their  wages  are  fixed  by  Emulations  of  the  Public  Service 
Board." 

No  new  appointment  in  the  service  can  be  made,  except 
upon  a  request  from  the  pennanent  head  of  a  department  to 
the  Minister,  accompanied  by  a  certificate  irom  the  Public 

>  Public  Service  Act,  S  12s.  *  g  13B.  *  S  30.  «  3121  (II.) 

•  im.  •  8  141.  '  8 16-  '  » 18  "d  22. 

'  8  33.     Bat  the  mftzimnm  and  minimnra  Bslsriea  of  tbe  teachers  ore  fixed  b; 
the  Schedules  to  the  Pnblic  Service  Act. 

"«18,  20,  28.  "  g59(VIIL) 
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Service  Board,  stating  that  the  appointmeat  is  necessary,  and 
naming  the  person  entitled.'  In  the  case  of  appointments  to 
the  First  or  Professional  Divisions,  the  pei^on  thus  named  must, 
if  possible,  be  already  a  member  of  the  service*  In  the  case 
of  new  appointments  to  the  Clerical  Division,  they  must  be 
made,  in  the  first  instance,  to  the  fifth  class,  from  applicants 
between  the  ages  of  sixteen  and  thirty,  who  have  passed  the 
required  examination,  which  may  be  competitive  if  necessary* 
Promotions  to  the  First  or  Professional  Divisions,  or  to  the 
higher  classes  of  the  Clerical  Division,  may  be  made  either  from 
the  ofUcials  next  in  rank  in  the  department  in  which  Uie 
vacancy  occurs,  or  ft'om  the  next  rank  in  any  other  department, 
according  to  the  recommendation  of  the  Public  Service  Board.* 
But  any  official  thus  passing  from  the  lower  to  the  higher 
classes  of  the  Clerical  Division  must  have  passed  an  examina- 
tion severer  than  that  required  for  the  lower,  unless  he  be  an 
university  graduate.*  Promotions  to  the  fourth  class  of  the 
Clerical  Division  go  by  seniority  and  merit  combined.' 

Appointments  to  the  Non-Clerical  Division  are  also  decided 
by  competitive  examination,  except  where  the  Board  reports 
that  the  system  of  competitive  examination  could  not  be 
advantageously  applied,  and  transfers  from  the  Non-Clerical 
Division  to  the  lowest  class  of  the  Clerical  Division  may  be 
made  on  the  recommendation  of  the  Board,  in  the  case  of  any 
official  who  has  served  for  two  years  in  the  Non-Clerical 
Division.^  In  the  case  of  examinations  the  Board  may  reduce 
the  number  of  candidates  by  lot,  to  a  number  not  less  than 
three  times  the  number  of  vacancies.*  Candidates  for  the  Non- 
Clerical  Division  must  be  between  the  ages  of  sixteen  and  forty, 
except  in  special  cases," 

Every  appointment  to  the  public  service  is  at  first  made 
upon  probation  only,  for  a  period  of  six  months,"  and  cannot 
be  confirmed  until  the  probationer  has  insured  his  life  by  a 

'  Public  Ssrvice  Act  1890,  §  32. 

*  %  34.  Thia  rale  doe.1  not  apply  to  UKchen  in  the  Edncstion  Department. 

'  SS  SS,  63,  SS.  TbeiG  is  a  special  eiaminntioQ  for  cuiilid&tes  for  the  office 
of  police  msgistratos  nbo  aru  not  practieing  lawyers  (§  10). 

'  g  47.  '  §§  58,  64.  ■  g  48. 

'S8  58  and  52.  «  S  59  (III.)  '§38. 

'^  %  32.  In  the  case  of  apiwintmeuts  fram  outside  the  pablic  aerTice  to  a  post 
ID  the  professional  division,  the  probationary  term  is  for4  period  of  three  mouths 
ODly  (g  33). 
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non-sseignable  policy,  in  accordance  with  the  Begulations  of  the 
Public  Service  Board.^  An  official  can  be  called  upon  to  retire 
upon  attaining  the  age  of  sixty,  and  at  sixty-five  he  retires  as 
of  course  nnleas  he  is  called  upon  by  the  Governor  in  Council 
to  continue,  and  ie  willing  to  comply  with  the  demand.^  Ko 
ordinary  official  appointed  since  the  passing  of  the  Pensions 
Abolition  Act  of  1881 '  may  receive  any  pension  or  allowance 
on  retirement,*  and  no  official  under  the  Public  Service  Act 
(including  members  of  the  Public  Service  Board)  may  engage  in 
any  trade  or  calling,  other  than  his  official  duties,  either  for 
himself  or  for  another  person,  without  the  consent  of  the 
Governor  in  Council.* 

On  the  other  hand,  no  public  official  may  be  dismissed  or 
punished  except  upon  a  reduction  of  the  staff  of  a  department 
made  upon  the  recommendation  of  the  Public  Service  Board, 
or  for  an  offence  duly  reported  to  the  Minister,  who  may  lay 
the  matter  before  the  Board  for  investigation.  The  Board 
may,  if  it  think  fit,  obtain  the  appointment  of  a  special  tribunal 
of  three  persona  to  investigate  the  chaise,  or  it  may  do  so 
itself.  If  the  charge  is  established,  the  Board  may  reduce  or 
fine  the  offender,  deprive  him  of  increment  or  leave  of  absence, 
or,  with  the  consent  of  the  Governor  in  Council,  dismiss  him 
&om  the  service.'  An  official  thus  charged  may  be  represented 
by  counsel,  and  may  adduce  evidence  in  disproof  of  the  charge,^ 
A  conviction  for  felony  or  infamous  offence  or  insolvency 
forfeits  the  office,  but  an  insolvent  official  may  be  reinstated, 
if  he  prove  to  the  satisfaction  of  the  Board  that  his  insolvency 
was  not  due  to  &aud,  extravagance,  or  dishonourable  conduct.* 

The  Minister  in  charge  of  a  department  may  grant  leave 
of  absence  to  an  official  for  not  more  than  three  weeks  in  any 
year,  and  after  twenty  years'  service  an  official  may  be  granted 
a  twelve  months'  furlough  on  the  recommendation  of  the 
Board.^  In  addition  to  these  aUowances,  there  are  eight 
statutory  holidays  in  the  year,  and  the  Governor  in  Council 
may  proclaim  oliiera^'' 

Finally,  a  register  is  kept  of  applicants  for  temporary 
employment,  and  in  the  event  of  uigeut  need  by  a  Minister 

'  Public  SeiTice  Act  1890,  8  87.  »  S9  H8-145.  •  45  Vic.  No.  710. 

«  Public  Serric*  Act  1880,  9  106.  »  S  118.  ■  H  121, 12*. 

'  8 126.  •8  12B.  *  88  183,  134.  '°  8 I3B. 
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for  temporaiy  assistance  in  his  department,  the  Board,  on  the 
application  of  the  permanent  head,  selects  &om  the  register 
Buitable  applicants,  who  may  be  employed  for  any  period  m>t 
exceeding  three  months,  renewable  twice,  but  not  oftener. 
After  the  termination  of  an  employment,  the  candidate  cannot 
be  employed  again  by  the  Government  in  a  temporary  capacity 
for  a  period  of  six  months,  except  in  special  circamstances.* 
'  Public  SerriM  Act  1860,  %  3S. 
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CHAPTER   XXXrV 

THE   LEGAL   POSITION   OP   THE   EXECUTIVE   IN   VICTOEU 

The  exact  position  of  the  executive  officials,  under  a  constitu- 
tion which  ia  more  or  lees  dependent  upon  tradition  for  its 
authority,  is  always  difficult  to  define.  In  Victoria  this  position 
is  made  additionally  complex  by  the  fact  that  the  constitution, 
besides  being  largely  traditionary,  is  involved  in  somewhat  vague 
relationship  with  another  constitution,  that  of  the  British 
Empire. 

The  English  principles  on  the  subject  were,  however,  laid 
down  in  fairly  clear  terms  long  before  the  founding  of  Victoria, 
and  these  principles,  therefore,  make  an  excellent  foundation 
for  an  examination  of  the  subject 

They  may  be  stated  in  the  form  of  five  canons. 

1.  The  Crown  cannot  be  made  personally  responsible  by 
any  of  the  ordinary  legal  methods,  for  any  act  done  by  itself 
or  its  subordinates.'  A  Petition  of  Eight  may  be  presented 
to  Her  M^esty,  and  relief  is  usually  granted  upon  grounds 
similar  to  those  which  would  entitle  the  suppliant  to  judg- 
ment against  a  feUow-subject  But  no  claim,  even  though 
judicially  declared  valid,  can  be  enforced,  if  the  Crown  does 
not  choose  to  recognise  it.  A  successful  attempt  to  enforce 
such  a  claim  would  amount  to  a  revolution.  An  unsuccessful 
one  would  probably  be  held  to  be  treason. 

2.  Neither  the  Crown  itself  nor  any  of  its  officials  can,  as 
against  a  subject,*  legally  justify  any  act  for  which  there  is  not 

'  ToHn  V.  The  Qutea,  16  C.  B.,  N.  S.  310. 
*  The  quwtion  otsliena  ia  mora  donbtTol. 
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positive  l^al  authority/  by  the  plea  of  state  necessity.'  In 
the  very  improbttble  case  of  the  Crovm  personally  offending 
against  this  rule,  there  would,  of  course,  be  no  legal  remedy. 
In  the  event  of  its  breach  by  an  official,  the  latter  can  be  pro- 
ceeded against  in  accordance  with  the  next  canon. 

3.  A  Crown  official,  of  however  exalted  a  position,  caji  be 
made  personally  responsible,  for  any  illegal  act  committed  by 
him  against  a  fellow  subject,  by  ordinary  process  of  law.' 

4.  A  subordinate  cannot  plead  the  ill^al  command  of  his 
superior  as  an  excuse  for  his  illegal  act,  except  in  very  rare 
cases,  specially  excepted  by  statute* 

5.  The  Crown  may  enforce  its  legal  claims  by  a  special 
machinery  not  open  to  subjects.* 

We  may  assume,  I  think,  that  these  principles  apply  in 
Victoria.  Some  of  them  have  been  expressly  adopted  by 
statute,*  the  others  form  part  of  the  unwritten  law.  The 
difficulty  is  not  in  the  principles,  but  in  their  application. 

It  must  be  remembered  that  the  position  of  the  Crown 
'with  regard  to  the  colonies  retained  its  prerogative  character 
longer  than  the  position  of  the  Crown  in  English  affairs. 
Until  the  close  of  the  last  century,  the  real  government  of  the 
colonies  was  vested  in  a  committee  of  the  Privy  CounciL 
Until  the  introduction  of  the  Swan  Kiver  Settlement  Bill  of 
1829,  Parliament  seems  to  have  held  aloof  Irom  Australian 
matters. 

But  it  will  readily  be  admitted  that  long  before  the  estab- 
lishment of  the  present  form  of  government  in  Victoria,  the 
Colonial  Office  had  become  as  thoroughly  parliamentary  as  any 
other  department  of  stat&  It  becomes  therefore  important  to 
look  at  the  present  state  of  the  question. 

The  chief  point  to  bear  constantly  in  mind  is,  that  the 
legislative  and  executive  authorities  of  the  colony  are  noioinally 
distinct  in  their  origin,  the  link  between  them  being  purely 

'  By  this  statement  It  la  not,  of  conroe,  meBnt  to  aasert  that  for  evsry  exercise 
of  po^er  by  the  eiecDtive  there  must  be  eUtatory  or  even  jadicial  authority. 
But  the  defendant  mnat  prove  the  oxistence  of  the  prerogative  on  which  he  relie*. 

«  Wilka  V.  Lord  Eali/ax,  19  St  Tr.  (Howell)  1406. 

■  Mosl^  T.  Fabrigoi,  20  St.  Tr.  SI,  and  MUl  v.  Bigge,  S  Moo.  P.  C  C,  466, 
followed  recently  in  Mtugrare  t.  Fuiido,  L.  K.  5,  App.  Ca.  109, 

*  SlUick  V.  CamngUm,  IB  St.  Tr.  1080. 

*  S.g.  by  arreat  on  mesne  process,  information,  etc 

*  B.g.  Crown  B«mediea  and  Liability  Act  1890. 
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traditional.  The  I^islative  authorities  were  established  by 
statute  in  1S55,  and  the  prime  and  avowed  object  of  the  Con- 
stitution Act  is  to  create  a  legislature,  four-fifths  of  its  pro- 
visions being  occupied  with  that  subject 

The  executive,  on  the  other  hand,  though  it  is  incidentally 
alluded  to  in  the  Constitution  Act,  is  mainly  the  creation  of 
the  Crown  prerogative.  Such  powers  with  r^ard  to  the 
colonies  as  have  not  been  engrossed  by  Parlisment,  remain 
with  the  Crown ;  and  just  as  out  of  its  authority  the  Imperial 
Parliament  created  the  l^islature  of  Victoria,  so  out  of  its 
authority  the  Crown  from  time  to  time  creates  the  executive 
of  Victoria. 

This  process  of  creation  is,  briefly,  performed  by  the  com- 
missioning of  a  Governor,  with  power  to  appoint  subordinates. 
The  Crown  does  not  by  any  means  delegate  the  whole  of  its 
prerc^tives,  even  as  regards  the  colony,  to  the  Governor ;  it 
gives  him  certain  general  and  certain  special  powers,  which 
have  been  previously  discussed.  One  of  these  special  powers 
is,  as  we  have  said,  the  power  to  appoint  the  subordinate 
members  of  the  executive.  But  this  power  is  qualiiied  by 
statutory  enactment,  to  which  the  Crown  has  assented,  which 
provides  that,  with  certain  exceptions  previously  noticed,  all 
appointments  shall  be  made  by  the  Governor  with  the  advice 
of  the  Executive  Council  of  the  colony,^  Moreover,  as  we 
have  also  seen,  the  advice  which  the  members  of  the  Executive 
Council  may  give  in  such  cases  is  sharply  limited  by  the  Public 
Service  Act,  to  which,  as  inliabitants  of  the  colony,  they  are 
bound  to  conform. 

It  would  appear  then  to  be  an  undeniable  conclusion  for 
these  facts — 

1.  That  the  members  of  the  executive  are  entitled  and 
bound  to  do  everything  which  they  are  authorised  or  ordered 
to  do  by  the  legislature  of  the  colony  acting  within  its  proper 
powers. 

2.  That  the  executive  is  further  entitled  to  do  anything 
which  reasonably  falls  within  the  powers  conferred  upon  the 
Governor  by  his  commission.  Whether  a  subordinate  official 
is,  as  between  him  and  his  superiors,  entitled  to  exercise 
any    such    power,    is    a    question     of    discipline,    which    can 

I  Constitution  Act,  %  S7. 
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only  be  settled  by  the  disavowal  or  confirmation  of  the 
superior. 

3.  That  any  act  done  by  any  member  of  the  executive, 
from  the  Governor  downwards,  not  warranted  by  Bome  rule  of 
law,  written  or  unwritten,  is,  however  morally  justifiable  or 
even  urgently  necessary,  an  act  for  the  consequences  of  which 
he  is,  unless  indemnified  by  the  legislature,  personally  liable. 
It  is  true  that  the  executive  acts  in  the  name  of  the  Crown, 
but  as  all  its  members,  with  the  exception  of  the  Governor 
Imnself  and  the  Lieutenant-Governor,  are  appointed  by  the 
Governor,  it  is  unreasonable  to  suppose  that  they  can  exercise 
greater  powers  by  virtue  of  the  prerogative  than  have  been 
conferred  on  the  Governor  himself 

These  principles  are  generally  admitted.  But  there  is  a 
difficulty  in  the  apphcation  of  them.  And  this  difficulty 
arises  from  the  simple  fact  that  much  of  British  constitutional 
law  is  evidenced  solely  by  tradition  and  precedent,  which 
evidence  is  hard  to  interpret  In  the  case  of  a  statute,  the 
matter  ia  simple.  You  must  take  the  words  of  the  statute 
and  nothing  more.  The  question  is  always  what  the  law- 
maker did,  not  what  he  intended  to  do.  And  therefore  it  is 
not  permissible  to  take  into  account  any  of  the  proceedings 
which  led  up  to  the  passing  of  the  statute. 

Precisely  the  same  question  arises  in  the  case  of  unwritten 
law,  but  it  cannot  be  settled  in  the  same  way.  In  every  dis- 
puted point  the  question  is,  What  has  been  done  on  similar 
occasions  in  the  past  ?  The  men  who  made  the  precedent 
made  the  law,  but  it  does  not  follow  that  their  successoiB.may 
make  a  new  law.     That  is  the  province  of  the  legislator. 

No  doubt  there  is  a  great  temptation,  on  certain  occasions, 
to  strain  the  power  of  the  executiva  These  occasions  occur 
especially  in  matters  in  which  the  wish  of  the  executive  is 
known  to  be  in  accord  with  the  feelings  of  the  majority  of  the 
community.  But  the  community  which  allows  such  a  strain- 
ing of  executive  authority  is  really  preparing  a  rod  for  its  own 
back.  The  power  which  can  be  strained  for  the  people  may 
some  day  be  strained  against  the  people,  and  it  will  then  appeal 
to  precedent  for  its  support.  When  a  really  overwhelming 
necessity  for  unauthorised  action  occurs,  the  illegality  can  be 
cured  by  a  bill  of  indemnity.     But  it  has  been  the  steadfast 
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policy  of  Anglo-Saxon  communities,  for  upwards  of  a  century, 
to  be  very  sparing  in  gmnta  of  indemnity,  and  to  insist  rigidly 
upon  the  observance  of  the  law  by  officials  and  private  citizens 
alike.  The  plea  of  "  act  of  state  "  can  now  in  England  practi- 
cally only  be  used  against  an  alien  suitor,  and  even  as  against 
aliens  the  plea  is  regarded  with  just  suspicion.' 

'  The  author  had  hoped,  before  going  to  press,  to  bo  able  to  refer  to  the 
deciiioD  in  the  case  of  Ah  Toy  v.  Mvjgrave,  recently  decided  by  the  Judicial 
Committee  of  tbe  PriTy  Council.  Aa,  howeTer,  the  official  report  of  the  decision 
has  not  jet  appeared,  he  must  content  bimaelf  with  tajxD^,  tlut  tbe  cabled 
meastgea  respecting  it  seem  to  conArm  the  view,  expressed  above,  that  the  idea  of 
"act  of  state  "  maj  in  some  cases  be  used  against  aliens.  The  more  important 
point,  witli  respect  to  the  geoeial  prerogative  powen  of  Colonial  Ministere,  iraa 
not,  apparently,  decided. 
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CHAPTER    XXXV 

THE   SUPREME   COUST 

We  have  already  discussed  somewhat  fully  the  constitution 
and  powers  of  the  Supreme  Court,  established  by  the  Act  of 
1852,'  and  as  these  constitution  and  powers  remain  substan- 
tially unaltered  by  more  recent  legislation,  it  will  be  possible 
to  deal  with  them  briefly  in  this  place. 

The  number  of  the  judges  of  the  Supreme  Court  has  been 
increased  to  six  (including  the  Chief-Justice),  but  the  additional 
salaries  thus  necessitated  have  not  been  included  in  the  Civil 
List,  which  is  therefore  inadequate  to  provide  more  than  a  part 
of  the  expenses  of  the  atafT.  The  balance  is  guaranteed  by 
permanent  appropriation  under  a.  colonial  statute.*  By  a 
liberal  conatfuction  of  the  37th  section  of  the  Constitution  Act, 
the  judges  of  the  Supreme  Court  are  appointed  by  the  Governor 
in  Council,  but  their  commiasiona  are,  by  the  38th  section,  to 
run  during  good  behaviour.  As  a  question  which  is  of  no 
practical  importance,  but  of  some  little  theoretical  interest,  it 
appears  that  there  are  three  ways  by  which  a  ju<^e  of  the 
Supreme  Court  can  be  temporarily  or  permanently  removed 
from  office — 

1.  By  Her  Majesty,  for  misbehaviour.  Thia  power  is  implied  in  the 
grant  of  the  commission,  but  under  present  circumstanceB  it  could 
hardly  be  exercised  without  raising  great  constitutiosal  difficulties. 

8.  By  the  Qovemor,  upon  the  address  of  both  Houses  of  the  Legi»- 
latuie  (apparently  without  reason  assigned).^ 
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3.  By  the  GoTemoi  in  Council,  oe  a  temporary  measure,  nntil  Her 
MajeBty'a  pleasure  be  known,  upon  the  wilful  absence  without 
reasonable  cause,  incapacity,  or  neglect  on  the  part  of  the  judge. 
(During  such  temporary  HUapenaioii  a  locmn  tenetit  may  be  appoiut«d 
by  the  Governor  in  Council).^ 

Moreover,  a  judge  of  the  Supreme  Court,  ipso  faxto,  vacates 
his  office  if  he  accepts  any  other  office  or  place  of  profit  in 
Victoria,  unless  granted  to  him  under  the  royal  sign-manual, 
or  unless  it  be  the  office  of  judge  of  the  Vice-Admir^ty  Court' 
Eut  a  demise  of  the  Crown  does  not  affect  his  commission.' 

The  jurisdiction  of  the  court  remsins  as  fixed  by  the  Act 
of  1852,  but  the  manner  of  its  exercise  has  been  modified  in 
some  important  particulars.  Practically  the  court  now  sits  in 
the  following  capacities — 

1.  As  tJie  "  Full  Court,"  which  must  consist  of  at  least 
three  judges.'  This  court  hears  all  appellate  business,  and 
business  in  the  nature  of  appeals,  as  well  as  all  trials  at  bar, 
and  certain  matters  specially  allotted  to  it.^  It  sits  without  a 
jury.  The  decision  of  the  court  is  in  accordance  with  the 
opinion  of  the  majority,  and,  if  the  court  is  equally  divided,  the 
opinion  of  the  Chief-Justice,  or,  if  he  be  not  present,  of  the 
senior  judge  present,  decides  the  matter.' 

2.  As  an  Ordinary  Court  of  First  Instance,  when  it  may 
be  rc^presented  by  a  single  judge  in  all  cases,  except  those  in 
which  two  or  more  judges  are  specially  required  by  statute.^ 

In  this  capacity  the  Supreme  Court  sits,  not  only  in  Mel- 
bourne, but  in  eighteen  other  places  specified  by  statute,  and 
distributed  amongst  the  six  bailiwicks  which  now  replace  the 
old  circuit  districts.  Strictly  speaking,  there  are  now  no  such 
things  as  "  Assizes,"  with  specially  constituted  Commissioners, 
but  the  judges  of  the  Supreme  Court  hold  sittings  of  the  court 
in  the  various  centres,  on  days  appointed  by  the  Governor  in 
Council'  For  the  purposes  of  sheriffs  busineee,  the  colony  is 
divided  into  six  bailiwicks,  each  with  its  sheriff,^  but  the  central 
character  of  the  jurisdiction  of  the  Supreme  Court  is  shown  by 
the  fact  that  all  civil  actions,  except  those  for  injury  to  im- 

>  Supreme  Court  Act  1S90,  §§  13  and  14. 
'  1 16.  *  Constitution  Act,  g  38. 

*  Supreme  Court  Act,  ISBD,  %  3,  and  tee,  t.g.,  the  llarrisge  Act  ISSO,  gi  3, 
102,  124,  etc.  '  8  SB.  '  §§  38,  39.  ^  %  87. 

'  SS  45.  M.  65.  •  g  23B. 
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movables,  or  in  cases  specially  provided  for  by  statute,'  aje 
transitory,  i.e.  non-local  in  their  character,* 

3.  A3  a  "  Council  of  Judges,"  which  must  assemble  at  least 
once  in  every  year  on  the  summons  of  the  Chief-Justice,  and 
may  be  summoned  at  any  time  to  an  extraordinary  meeting. 
The  Council  considers  the  operation  of  the  Supreme  Court  Act ' 
and  the  Rules  of  Court  for  the  time  being  in  force,  and  the 
working  of  the  system  of  judicial  machinery,  and  reports 
annually  as  to  amendments  which  it  deems  advisable.* 

4.  As  a  Court  for  the  making  of  rules  of  procedura  The 
authority  of  the  Supreme  Court  in  this,  its  legislative  capacity, 
has  been  previously  explained.* 

Ordinary  litigious  procedure  before  the  court  is  of  two 
kinds,  civil  and  criminal.  Civil  procedure,  between  subjects, 
is  commenced  by  a  writ  of  summons  and  conducted  through 
pleading  and  trial  to  judgment  and  execution.  A  defendant 
may  be  arrested  and  held  to  bail  on  mesne  process,  if  the 
plf^tiff  satisfies  the  court  that  there  is  reason  to  believe  that 
be  is  about  to  withdraw  from  the  jurisdiction,  and  that  such 
withdrawal  will  tend  to  defeat  the  action.*  After  final  judg- 
ment, a  party  ordered  to  pay  money  may  be  committed  to 
prison  for  a  term  not  exceeding  six  months,  if,  in  the  opinion 
of  a  judge,  he  has  contracted  the  liability  fraudulently  or  reck- 
lessly, or  has  neglected  to  satisfy  the  judgment  though  able  to 
do  so,  and  is  about  to  leave  the  colony  without  payment,  or  to 
change  his  place  of  abode  for  the  purpose  of  avoiding  payment.^ 

In  the  criminal  business  of  the  Supreme  Court,  proceedings 
may  commence  by  indictment,  presentment,  information,  or 
(where  a  coroner  has  jurisdiction)  by  inc[ue8t'  But  treason 
and  misprisions  of  treason  can  be  prosecuted  by  indictment 

<  &g.  Honiage  Act  ISSD,  g  103. 

*  Supreme  Court  Act  1890,  %  11.  The  tame  rule  appliss  alw  in  many  cues 
to  criminal  prosBCotianB  (Crimra  Act  18M,  §S  392-399). 

'  3ic  in  Supreme  Court  Act  1S90,  %  S3,  but  t  whether  the  couBolidated  Btatat« 
(sirly  rapreaents  the  formar  law.  *  g  33. 

°  gS  ^  to  29.  lu  additiou  to  these  fanctionB,  the  membeis  of  the  court  ait  in 
chambers  to  dfapoae  of  buaineu  of  an  administrative  or  routine  character. 

*  Supreme  Court  Act  1390,  gg  110,  111. 

'  ImprisoDmeitt  of  Fisudalent  Debtors  Act  1S90,  gg  3-13.  Similar  provinoDB 
obtain  as  to  the  jndgments  of  Conuty  Courts  (ifrU,  %  11.21).  The  limit  of  im- 
privoiunent  is  here  four  montha. 

■  Cdmea  Act  1890,  ^  389,  390.  These  rales  do  not,  of  coons,  apply  to 
oBencBS  punishable  bj  summary  jurisdiction. 
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only.'  Indictment  by  a  grand  jury  can,  apparently,  only  be 
preferred  upon  the  application  of  a  law  officer,  except  the 
alleged  offender  be  a  corporate  body,  or  except  it  be  sworn  that 
there  has  been  a  miscarriage  of  juatice.^  A  presentment  is  an 
accusation  by  a  law  officer  or  a  Crown  Prosecutor  in  his  name, 
and  may  be  preferred  either  to  the  Supreme  Court  or  to 
General  Sessions.^  This  is  the  usual  method  of  bringing  a 
prisoner  to  trial.  An  information  is  an  accusation  filed  by  the 
Attorney-General,  or  with  his  permission.*  An  inquest  is  the 
formal  inquiry  held  by  a  coroner's  jury  in  the  case  of  sudden 
or  suspicious  death,  or  a  destructive  fire."  If  a  coroner's  jury 
returns  a  verdict  against  a  person,  the  coroner  may  commit  him 
to  custody,  or,  in  cases  of  manslaughter,  or  arson,'  may  hold 
him  to  bail,  and  a  coroner's  commitment  or  bail  after  verdict  is 
equivalent  to  that  of  a  justice,^ 

No  accused  person  may  be  chai^d  any  court  fee  in  the 
conduct  of  his  case.*  Upon  a  plea  of  "  not  guilty  "  he  is  put 
upon  his  trial  before  a  jury,  and  is  entitled  to  be  defended  by 
counseL*  Moreover,  it  is  the  practice  of  the  court  to  allow  a 
prisoner,  after  a  verdict  of  guilty  has  been  pronounced,  to  make 
a  personal  statement  in  explanation  or  mitigation  of  his  crime. 
But,  after  conviction  for  felony,  the  prisoner  is  dvUiler  mortwus, 
and  can  make  no  disposition  of  his  property,'"  which  vests  in 
a  curator  appointed  by  the  Governor  in  Council,"  who,  after 
payment  of  the  costs  of  the  prosecution,  the  convict's  debts, 
and  compensation  to  persons  who  have  suffered  by  the  criminal 
acts  of  the  convict,  may  make  an  allowance  for  the  support  of 
the  latter'a  wife  and  family,  holding  the  balance  for  bim  upon 
his  release."  No  conviction  or  attainder  for  treason  or  felony 
now  works  any  forfeiture  or  escheat'* 

■  CrimeB  Act  1890,  §  sas. 
'  S  889.  •  9  388.  '  §  390.  »  Coronets  Act  1890,  %  i. 

.      *  g  IS.  ^  §  IG.    ,  '  Crimes  Aot  1S90,  g  140. 

'  S  447.  "  %  560.  '         "  S  E62.  "  SS  666-560.  "  g  644. 
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OTHEB   CEKTEAl   OOVSXS 

Two  other  courts  having  central,  though  somewhat  special 
jurisdictions,  recLuire  a  word  of  notice,  liiese  are  the  Coort  of 
Insolvency,  and  the  Vice-Admiralty  Court. 

The  former  is  a  court  of  record,  having  jurisdiction  in  and 
for  Victoria,  Within  its  proper  scope  it  has  the  powers  of 
the  Supreme  Court,  and  its  judges  sitting  in  chambers  have  the 
powers  of  judges  of  the  Supreme  Court  acting  in  a  similiar 
capacity,^  It  has  original  jurisdiction  in  all  matters  of  insolv- 
ency, except  where  expressly  prohibited  by  statute^ 

The  Governor  in  Council  is  entitled  to  appoint  "  a  judge  " 
of  the  Court  of  Insolvency,  and  all  judges  of  county  courts  in 
Victoria  are  ex-q^^io  judges  of  the  court,  subject  however  to 
the  local  limits  of  jurisdiction  imposed  upon  them  by  the 
assignment  of  special  districts.^  So  that  the  Court  of  Insolv- 
ency would  appear  to  be  a  central  court  with  local  branches. 
An  appeal  from  any  order  of  the  comli  lies  to  the  Supreme 
Court.' 

Proceedings  are  commenced  by  the  presentation  of  a 
petition  to  the  court,  either  voluntarily,  by  the  insolvent  himself 
or  his  representative,  or,  as  a  hostile  step,  by  creditors  upon  the 
happening  of  certain  events*  In  the  voluntary  cases,  the 
court,  upon  proof  of  the  facts,  makes  an  order  vesting  the 
estate  of  the  petitioner  in  one  of  the  official  assignees  of  the 
court.'  In  contentious  cases,  the  court  makes  a  provisional 
order,  or  order  nisi,  contingent  upon  the  alleged  insolvent  not 
showing  cause  within  a  certain  time,  and,  in  the  interval,  the 

'  Insolvency  Act  1890,  §  5.  '  K  7  and  B. 

*gll.  «g3  34andS7.  '  $3  34  and  3S. 
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court  may  place  t^e  estate  under  temporary  Bequestration.' 
When  the  order  is  made  absolute,  the  estate,  as  in  the  volun- 
tary cases,  vests  temporarily  in  an  official  of  the  court,'  hut 
the  creditors  are  entitled  to  appoint  a  trustee  and  a  committee 
of  inspection,  and  upon  confirmation  of  the  appointment  hy 
the  court,  the  property  passes  to  the  Jaruatee.'  The  insolvent 
is  bound  to  give  up  all  bis  property  except  that  which  he  holds 
as  trustee,  and  the  tools  of  his  trade  and  neceesary  apparel  and 
bedding  of  himself  and  &mily  to  an  amount  not  exceeding 
£20.*  The  trustee  or  assignee  realises  the  estate  and  distri- 
butes it  amongst  the  creditors,  having  for  this  purpose  large 
disciplinary  powers  over  the  insolvent  If  the  latter  complies 
with  the  provisions  of  the  law,  and  has  not  in  the  opinion  of 
the  court  been  guilty  of  causing  his  own  insolvency  by  iraud 
or  negligence,  he  may  be  granted  his  certificate  of  discharge, 
which  will  free  him  from  all  claims  provable  in  his  insolvency." 
Instead  of  adopting  the  process  of  the  court,  the  creditors 
may  accept  a  proposal  for  liquidation  by  arrangement,  in  which 
the  estate  is  realised  privately  by  the  creditor's  trustee,  or 
they  may  accept  at  once  a  payment  of  a  composition  without 
realising  the  estate  or  divesting  the  insolvent  of  it.^ 

The  Vice-Admiralty  Court  is  an  Imperial  tribunal  created 
by  a  statute  of  the  year  1863,^  which  provides  that  upon  any 
vacancy  of  the  office  of  judge  of  a  Vice-Admiralty  Court 
in  a  British  Possession  becoming  vacant,  the  Chief-Justice,  or 
Principal  Judicial  Officer  of  such  Possession,  shall  ex  officio 
occupy  it,  with  power  to  appoint,  with  the  approval  of  the 
Governor,  a  r^^trar  or  marshal^  Before  the  passing  of  this 
statute  it  was  usual  to  appoint  a  vice-admuralty  judge  for  each 
colony  by  letters-patent  under  the  seal  of  the  High  Court  of 
Admiralty,  and  this  power  is  still  reserved  by  the  statute.^ 
By  a  later  Act,  the  judge  is  empowered  to  appoint  a  deputy 
judge  or  judges,  with  deputy  registrars  and  marshals,  subject 
to  the  disallowance  of  the  Admiralty,  and  the  deputy  judges 
may  sit  either  with  or  apart  from  the  judge,  or  in  the  same  or 
other  places,  according  to  the  discretion  of  the  judge."* 

1  IiuolveDcy  Act,  |  SB.  Thia  power  ia  also  giTen  to  a  judge  of  the  Bupreme 
Court,  and,  ai  a  natter  of  fact,  contentious  btudneia  of  this  kind  i«  naually  dis- 
posed of  by  the  Supreme  Court 

»  8  68.  •  g  61.  «  J  70.  •  H  188.141.  '  §§  1S8-16B. 

'  26  ft  27  Vic.  0.  24.  ■  2S  &  27  Vic.  c  24,  K  4  and  G. 

•  I  7.  w  80  4  81  Vic.  c  46,  gg  6-ia. 
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The  Court  of  Vice- Admiralty  has  jurisdiction  in  all  claims 
for  seaman's  and  master's  wages,  for  services  rendered  to  a  ship, 
and  for  damage  done  by  a  ship,  as  well  as  for  claims  arising 
out  of  liens  and  mortgages  on  a  ship.  It  also  takes  cognisance 
of  all  breaches  of  the  Eegulations  of  the  Eoyal  Navy,  and  of  all 
matters  arising  out  of  droits  of  Admiralty.^  Aa  a  general  rule 
it  is  immaterial  that  the  cause  of  action  has  arisen  beyond  the 
limits  of  the  possession  in  which  the  court  is  established.* 

The  judge  and  ofScials  of  the  Vice-Admiralty  Court  are  paid 
by  fees  from  time  to  time  fixed  by  the  Admiralty,  and  an 
appeal  lies  from  a  decision  of  the  Vice-Admiralty  Court;  to  the 
Privy  Council,*  But  no  appeal  can  be  brou^t  after  the 
expiration  of  sue  months  from  the  decision  complained  of,  nor 
can  it  be  brought  at  all  from  any  mefely  interlocutory  order, 
except  with  the  permission  of  the  juc^a* 

\SoU. — The  reader  U  warned  that  the  poution  of  the  Vice-Admiivlty  Court 
may  at  any  moment  bs  changed  by  the  applicatioa  to  the  colon;  of  the  Impenal 
statnts  GS  ft  G4  Vic  c.  27.  But  the  statute  expreBalj  providee  tliat  ita  terms 
Bhall  not  extend  to  Victoria  nntil  they  have  been  made  speciall;  applicable  by 
Order  in  Council,  and  it  is  believed  that  no  steps  to  obtain  this  Order  have  yet 
been  taken.] 

1  aa  ft  27  Vic.  %  10  and  11.  »  %  18. 

*  1 82.  «  26  ft  27  Vic.  0.  21,  g  22. 
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B.  LOCAL  GOVERNMENT 

1.  LEGISLATURE 

CHAPTER   XXXVII 

MUNICIPAL   COUKCn^ 

In  the  case  of  a  community,  such  as  England,  which  has 
been  gradually  formed  by  the  coalescence  of  a  number  of 
fonnerly  separate  units,  it  is  exceedingly  difficult  to  give  any 
coherent  account  of  the  state  of  local  goveroment  Some  of 
the  local  organs  date  back  to  a  time  for  older  than  the  central 
government  itself.  Others  have  been  gradually  dovetailed  into 
them  in  the  course  of  centuries,  till  the  result  is  a  bewildering 
mosaic  without  unity  or  method.  Such  was,  in  fact,  the  caae 
in  England,  itntil  the  statutes  of  the  present  century '  made 
Borne  attempt  to  reduce  the  chaos  to  order.  Parishes,  hundreds, 
municipalities,  highway  districts,  petty  sessional  divisions,  poor 
law  unions,  electoral  districts,  health  districts,  ridii^,  and 
other  units  of  government  lay  huddled  together  in  confusion, 
overlapping  and  rivalling  one  another. 

Happily  in  the  case  of  Victoria  the  materials  are  far 
simpler.  In  the  true  sense  of  the  term,  there  never  has  been 
any  local  government  in  Victoria.  That  is,  there  has  never 
been  any  local  unit  evolved  spontaneously  and  independently 
of  the  central  power.  Every  local  authority  is  a  creation 
.  either  of  the  Imperial  or  the  colonial  l^islature,  and  is  a  sub- 
ordinate body  deriving  its  existence  from  a  higher  source. 

This  {act  has,  naturally,  produced  a  palpable  unity  in 
the  system.    Powers  of  government  conferred  upon  local  bodies 

'  S.g.  ths  e  &  S  Wia  IV.  c  76  and  Gl  &  G2  Tio.  c  41. 


lb,  Google 


326  MUNICIPAL  COUNCILS  part  iv 

have  from  time  to  time  been  codified  and  arranged  with  a  view 
to  their  working  as  a  whole.  Care  has  been  taken  to  keep 
the  hand  of  the  central  authority  over  aJl. 

Putting  aside  for  the  present  the  judiciary  aspect  of  local 
government,  we  may  say  that  there  are,  practically  speaking, 
two  units  of  local  adminiatration,  the  municipality  and  the 
mining  difitrict.  Others  doubtless  exist,  and  may  in  the  future 
rise  into  great  importance.  The  needs  of  irrigation  and  water 
supply,  and  the  efforts  made  to  satisfy  them,  may,  in  Victoria 
as  in  India,  give  birth  to  a  widespreading  system  of  local 
administration.  At  present  the  system  is  limited  in  its  opera- 
tion. Land  districts  also  there  are,  but  these  tend  to  disappear 
as  the  Crown  lands  are  disposed  of,  and  the  influence  of  the 
municipalities  extends.  "  Vermin  Districts,"  with  powers  of 
self-government,  exist  (as  we  have  seen)  in  the  Mallee  Country, 
but  their  scope  is  limited.  Counties  and  parishes  are  mere 
get^raphical  expressions. 

Of  the  two  units  which  we  have  chosen  for  discussion, 
there  can  be  no  doubt  that  the  municipality  is  infinitely  the 
more  important.  Its  scope  is  now  almost  universal,  its  powers 
are  constantly  beii^  extended,  while  the  scope  and  influence 
of  the  minii^  district  tend  to  contract.  We  will,  therefore, 
deal  with  municipal  government  first 

It  will  be  remembered  that  we  have  brought  our  sketch 
of  the  developement  of  municipal  government  up  to  the  year 
1855.'  In  that  year  there  existed  a  general  system  of  local 
government  in  the  urban  districts,  framed  under  the  "  Act  for 
the  establishment  of  Municipal  Corporations." '  This  statute 
was  slightly  altered  by  two  enactments '  passed  in  the  years 
1856  and  1860  respectively,  and  from  the  latter  we  learn 
that  at  the  time  of  its  appearance  fifty-six  municipal  districts 
had  been  created  under  the  general  Act 

Shortly  afterwards  the  "Municipal  Corporations  Act 
1863"*  recast  the  scheme,  by  constituting  the  existing  dis- 
tricts "original  boroughs,"  and  providing  for  the  creation  of 
new  "boroughs,"  thus  introducing  that  distinction  of  name 
between  urban  and  rural  municipality  which  has  since  been 

'  AnU,  pp.  168-173.  »  18  Vic  No.  IB. 

*  ID  Vic.  No.  le  (excluding  women  from  the  municipal  franchiM),  and  24  Vie. 
No.  114.  •  27  Vic.  No.  184. 
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always  retained.  B7  this  statute  power  was  given  to  the 
Governor  in  Council  to  divide  any  tx)rough,  on  its  own  petition, 
into  "  wards," '  and  largely  increased  jurisdiction  in  such 
matters,  for  instance,  as  markets,  slaughter-houses,  baths,  and 
refreshment  licences,  was  conferred  on  the  municipal  authori- 
ties.* 

Apparently  the  progress  of  developement  under  this  statute 
was  not  very  rapid,  for  we  leam  from  the  next  enactment  on 
the  subject,  the  "Boroi^hs  Statute"  of  1869,'  that  only  four 
new  boroi^is  had  been  created  under  it.  This  new  statute 
made  certain  alterations  in  the  number  of  councillors,  and  re- 
arranged the  franchise.  It  also  conferred  the  title  of  "  Mayor  " 
upon  the  chief  magistrate  of  the  borough.  This  enactment 
brings  the  history  of  urban  municipalities  down  to  the  point  at 
which  they  were  united  with  the  rural  authorities  in  an  uni- 
form ^stem. 

We  have  seen  *  that,  after  repeated  failures,  local  govern- 
ment in  the  rural  districts  had  in  1855  got  so  far  as  the 
authorisatiou  of  voluntary  "  districts  "  charged  with  the  making 
and  maintenance  of  parish  and  cross  roads  and  bridges,  and 
working  in  subordination  to  a  Central  Road  Board  in  Mel- 
bourne. We  have  seen  also  that  the  powers  of  the  Central 
Boad  Board  had  been  transferred  to  the  Board  of  Land  and 
Works  in  the  year  I860.' 

But  the  general  poHcy  of  developement  was  continued  by 
an  important  statute  passed  in  the  year  1863,^  which,  while 
repealing  the  Act  of  1853,  continued  the  existing  Boad  Dis- 
tricts, and  provided  for  the  creation  of  new  ones,  under  the 
corporate  title  of  "District  Board  and  Eatepayera."  Each 
district  was  to  be  governed  by  a  board,  elected  by  ratepaying 
occupiers  to  the  extent  of  £10  annual  value.  The  districts 
had  to  make  and  maintain  local  roads  and  bridges,  and  to 
maintain  such  parts  of  the  main  roads  as  passed  through  their 
jorisdiction.  They  might  also  be  called  upon  to  construct 
main  roads  at  the  expense  of  the  central  government  To 
enable  th^n  to  carry  out  these  duties,  they  were  empowered 
to  pass  by-laws,  levy  rates  and  tolls,  and  take  land  and 
materials  upon  payment  of  compensation. 

'  27  Tic  No.  18*.  8  18.  '  fi  73,  etc  »  33  Vio.  No.  869. 

•  Anit,  p.  171.  »  By  tho  28  Vic  No,  86.  •27  Via.  No.  17«. 


„.„.„>  ^oogle 


328  MUNICIPAL  COUNCILS  part  iv 

By  a  most  important  part  of  the  Act  now  under  review, 
the  Governor  in  Council  was  empowered  to  proclaim  aa  a  "  shire  " 
any  Eoad  District  having  an  area  of  100  square  milea,  and 
having  paid  a  sum  of  £1000  under  its  last  general  rata  Such 
shire,  when  constituted,  was  to  be  governed  by  an  elective 
council,  with  a  president,  and  to  be  endowed  with  lai^ely 
extended  powers  and  duties,  such  as  the  regulation  of  poundB, 
slaughter-houses,  and  places  of  amusement,  and  the  manage- 
ment of  commons.*  An  important  section*  empowered  the 
governor  in  councQ  to  adjust  the  boundaries  of  shires  and  dis- 
tricts to  those  of  electoral  districts.'  It  appears  by  a  later 
statute  that  no  less  than  106  shires  or  road  districts  had  been 
proclaimed  under  the  various  enactments  we  have  enumerated, 
before  the  close  of  the  year  1869.* 

This  later  statute,  the  "  Shires  Statute  "  of  1869,  provided 
for  the  gradual  extension  of  the  shire  system  throughout  the 
rural  districts  of  Victoria,  by  authorising  the  proclajnation  as 
a  shire  of  any  area,  not  comprised  within  the  limits  of  a 
borough,  containing  rateable  property  capable  of  producing  a 
sum  of  £100  upon  a  rate  of  one  shilling  in  the  pound,  when- 
ever an  unopposed  petition  of  fifty  inhabitant  ratepayers  sbonld 
desire  it.  The  shires  were  to  be  incorporated  as  "  the  Presi- 
dent, Councillors,  and  Eatepayers,"  and  ia  be  capable  of  sub- 
division into  ridings,  corresponding  with  the  wards  of  a  borough, 
and  having  the  members  of  the  Council  equally  apportioned 
amongst  them.  There  was  a  provision  for  regular  subsidies 
from  the  central  government  to  each  shire,  during  the  first  five 
years  of  its  existence,  in  the  proportion  of  twice  the  amount  of 
rates  locally  levied  on  a  given  basis.'  To  the  duties  of  the 
councils  were  added  the  control  of  the  markets,  the  establish- 
ment of  asylums,  and  others."  Finally,  an  enactment  of  the 
succeeding  year '  empowered  the  Governor,  without  waiting  for 
a  petition,  to  proclaim  any  Eoad  District,  of  whatever  area, 
whose  rateable  property  should  at  the  last  general  rate  have 
stood  at  a  net  annual  value  of  £12,000. 

>  27  Vic.  No.  176,  3§  279-329.    Elitborate  proTuiou  for  commoiu  had  \iem 
made  bj  the  26  Vic.  No.  146,  gS  88-78.  '  No.  284. 

*  Apparently  there  is  now  no  identity  between  the  two  (cf.  Loettl  Gorenimaiit 
Act  1890,  Sched.  2,  tuA.  Constitution  Act  Anendment  Act  1890,  Sched.  17). 

*  33  Vic.  No.  8S8  (Sohod.  1).  •  83  Vic.  No.  8B8,  g  268. 

*  Ihid.  $§  339-867.  '  84  Tw.  No.  887. 
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This  brings  the  histoiy  of  municipal  government  down  to 
the  time  of  the  great  consolidating  "  Local  Government  Act 
1874,"'  which  put  rural  and  urban  municipalities  nearly  on 
the  same  footing.  As  this  statute,  though  frequently  amended, 
is  still  the  basis  of  the  existii^  law,  we  may  proceed  to  take 
an  analytical  survey  of  the  present  system. 

Nearly  the  whole  of  Victoria  is  now  covered  by  muni- 
cipalities, and  of  municipalities  there  are  practically  two 
examples,  boroughs  and  shires.  There  are  at  present  57 
boroughs  and  132  shires.^  Any  borough  having  a  gross 
revenue  of  not  less  than  £10,000  may  be  proclaimed  a 
"  town,"  and  any  boroi^  havii^  a  gross  revenue  of  not  less 
than  £20,000  a  "city."'  But  towns  and  cities  are  by  con- 
stitution "  boroughs," '  and  the  distinction  between  them  is 
mainly  titular.  The  city  of  Melbourne  and  the  town  of 
Qeelong  are  still,  for  the  most  part,  governed  by  their  special 
Acta,  and  do  not,  therefore,  come  within  the  operation  of  the 
general  rules  affecting  municipalities.'  The  old  "  counties  " 
and  "  pastoral  districts "  have  no  meaning  so  far  as  local 
government  is  concerned. 

A  borough,  then,  is  an  area  so  proclaimed,  contaming  not 
more  than  9  square  miles,  and  having  no  point  in  it  distant 
more  than  6  miles  from  any  other  point,  and  containing  at  the 
time  of  proclamation  a  population  of  iuhabitant  householders 
not  less  than  300.*  A  shire  is  an  area  so  proclaimed,  con- 
taining, at  the  time  of  proclamation,  rateable  property  capable 
of  yidding,  upon  a  rate  not  exceeding  one  shilling  in  the 
pound  on  the  annual  value  thereof,  a  sum  of  £500.'^  The 
inhabitants  of  each  borough  and  shire  constitute  a  corporation 
by  law,  and  are  known  as  a  "  municipality."  ^  The  official 
title  of  the  corporation  of  a  borough  or  town  is  "  Mayor,  Coun- 
cillors, and  Burgesses,"  of  that  of  a  city,  "Mayor,  Councillors, 
and  Citizens,"  of  that  of  a  shire,  *'  President,  Councillors,  and 
Eatepayers," ' 

'  ss  Vic.  No.  Boe. 

>  Local  Qoveniment  Act  ISBO,  Sched.  2.  ■  Ibid.  %  11  (xi-xiL) 

*  Bnd.  J  54.  "  Cities  "  and  " towns"  have  incrsaied  borrowing  powen  (cfl 
■potV  '  Ihid.  I  G. 

*  Local  Goremmant  Act  1B90,  S  14  (ii)  Apparently  a  Ixiraagh  whow  iu- 
babiUat  honMbolden  fftU  below  the  number  of  300  cannot  b«  diMaIv«d  on  that 
•ooonnt.  ">  Ibid,  g  14  (i.)  <  Ibid.  1 4.  •  Ibid.  |  6. 
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The  governing  body  of  every  municipality  is  a  "  Council," 
and  all  the  acts  of  the  council  are  deemed  to  be  Acts  of  the 
municipality.'  We  will  deal  first  with  the  constitution  of  a 
municipal  council,  and  then  examine  its  t^islative  functions. 

A  municipal  council  consists  of  the  number  of  councillors 
fixed  by  the  Order  in  Council  creating  the  municipality,  or  by 
some  subsequent  Order.^  Where  the  municipality  has  been 
created  since  1874,  its  council  consiHts  of  some  multiple  of 
three  persons,  not  less  than  six  nor  more  than  twenty-four,  if 
the  municipality  be  undivided.  If  the  municipality  be  sub- 
divided into  ridings  or  wards,  the  council  consists  of  three  mem- 
bers for  each  subdivision,'  The  actual  number  is  usually  nine.* 
But  by  increased  subdivision  of  the  municipality,*  this  number 
is  necessarily  enlarged. 

Subject  to  certain  exceptions,  any  person  liable  to  be  rated 
in  respect  of  property  of  the  annoal  value  of  £20  within  the 
municipality  may  be  a  member  of  the  council  so  long  a&  he 
holds  the  qualification.*    The  following  are  the  disqualificationB. 

1,  Sex.     No  female  is  qnalifted  to  be  a  member. 
8.  Insolvency.      No  uncertiQcated   and    undischarged   bankrupt  or 
inmlrent  maj  be  a  member. 

3.  Attaint  of  treason  or  conviction  of  felony  or  infamous  crim& 

4.  Mental  incapacity.^ 

6.  Holding  of  an  office  or  place  of  profit  under,  or  being  interested  in 

a  contract  with,  the  counciL^ 
6.  Failure  to  sign  the  declanoion  of  office  within  two  months  after 

election.* 

Any  person  who  acts  as  a  councillor  whilst  suffering  &om 
any  of  the  above  disabilities  (except  unsoundness  of  mind)  or 
before  signing  the  declaration,  is  liable  for  every  offence  to  a 
penalty  of  £50.  But  the  official  acts  of  such  a  person  are 
valid.^" 

One-third  of  the  members  of  the  municipal  council  or,  in 
case  of  subdiviaion,  one-third  of  the  representatives  of  each 
subdivision,  retire  every  year,  but  are  eligible  for  re-election." 

1  Local  Oovernment  Act  1890,  §  10.       >  Ibid.  %  14,       •  Ibid,  g  11  and  12. 

*  Hajter,  f^uUntan  Ytar  Book  18B0-B1. 

■  Loral  QovarDmant  Act  ISBO,  §S  12  and  14  (vU.)  ■  Ibid.  1 4B. 

^  Ibid.  3  60.  »  Ibid,  g  Bl.  •  Ibid.  %  62. 

"*  Local  Oovemment  Act  ISBO,  g  G8.     Thsre  is  also  a  peiul^  for  procnting  or 
assisting  in  the  nomination  of  an  Dn^oaliAed  person  as  a  candidate  (g  US). 
"  Ibid.  %  64. 
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And  extraordinaiy  vacancies  may  occur  in  an;  of  the  following 
events — 
1.  Deatb. 

5.  Besignation. 

3.  Incapaci^.^ 

4.  OoBtcr  by  tbe  Supreroe  Conrt 

6.  Absence,  withant  leave  of  tbe  oonncil, 

from  four  consecutive  ordinai;  meetingB.^ 

A  councillor  elected  to  fill  an  extraordinary  vacancy  ifl 
deemed,  for  purposes  of  retirement,  to  have  been  elected  at  the 
same  time  as  the  last  occupant  of  his  seat  who  was  elected  at 
an  annual  election.* 

Every  person  of  full  age  who  on  the  10th  June  in  any 
year  is  liable  to  be  rated  in  respect  of  any  property  within  a 
municipality,  and  who  has  paid  all  his  rates  up  to  three  months 
previously,  is  entitled  to  be  enrolled  upon  the  roll  of  municipal 
voters  for  that  year.  If  such  property,  being  in  a  borongh,  is 
rated  at  less  tlian  £50,  or,  in  a  shire,  at  less  than  £25,  be 
obtains  only  one  votfi;  if  in  a  borough  at  between  £50  and 
£100,  or,  in  a  shire,  at  between  £25  and  £75,  he  obtains  two 
votes ;  if  his  rateable  property  amount  to  or  exceed,  in  a 
borough  £100,  or  in  a  shire  £75,  he  obtains  three  votes.  No 
one,  except  an  occupier,  can  claim  enrolment  in  respect  of 
property  worth  less  than  £10  a  year.  In  all  cases  where  there 
is  an  occupant,  he,  and  not  the  owner,  is  entitled  to  be  enrolled 
in  respect  of  the  property.* 

The  municipal  clerk  makes  out  the  municipal  roll  in  the 
last  week  of  June  in  each  year,  from  the  last  rate  books  and 
the  returns  of  the  rate  collectors.''  The  draft  roll  prepared  by 
the  municipal  clerk  is  then  open  for  inspection,  and  a  revision 
court  is  held  by  the  chairman  and  council  to  decide  upon 
objections.  At  least  three  councillors,  in  addition  to  the 
chairman  or  his  deputy,  must  be  present." 

After  all  objections  are  heard  and  adjudged,  the  chairman 

'  (KiLd  not  (pBcifled,  aee  Locd  aoTBrmnent  L<A  ISM,  %  66). 

*  f  66.  »  g  6T.  •  I  96. 

*  9§  70,  71.  It  will  bo  rememliered  that  mnnicipal  roUs  ue  used  ■bo  for 
parliamentHy  elections.  k»  non-jmyment  of  rates  ii  no  \mt  to  the  parliameDtar; 
fhmchiM,  the  namea  of  all  defaulting  ratapayen  are  kept  on  a  aeparata  rotera' 
list  (S  OS).  Bnt  only  snch  aa  are  milea  can  vote  at  parliameDbuy  electiom 
(CoDStitutioii  Act  AmendmBiit  Act  ISSO,  gg  45  and  18S). 

*  Local  OoTeninient  Act  1S90,  %  74. 


1  by  Google 


332  MUNICIPAL  COUNCILS  part  iv 

and  at  least  two  members  of  the  council  sign  the  list,  whicli 
then  becomes  the  municipal  electoral  roll  for  the  year,'  Elec- 
tions are  held  annually  on  the  second  Thursday  in  August,  to 
fill  the  vacancies  caused  by  periodical  retirements.  Elections 
to  fill  extraordinary  vacancies  take  place  when  required.' 
Where  a  municipality  is  subdivided,  annual  elections  take 
place  for  each  subdivision.  Every  one  whose  name  is  on  •  the 
municipal  roll  is  entitled  to  give  the  number  of  votes  appear- 
ii^  there  against  his  name.'  The  nomination  of  candidates  is 
made  to  the  returning  officer,  who,  in  the  case  of  a  municipality 
not  subdivided,  is  the  chairman  of  the  council ;  where  there 
are  subdivisions  the  council  or,  foiling  them,  the  governor  in 
council,  appoint  one  of  the  existii^  councillors  for  the  sub- 
division or  some  other  person  if  no  such  councillor  can  act.' 
A  nomination  paper  must  be  signed  by  ten  duly  qualified 
electors '  and  also,  as  an  acceptance,  by  the  candidate  nominated. 
A  deposit  of  £1 0  must  also  be  made  in  each  case,"  and  in  case 
a  candidate  fails  to  poll  one-fifth  of  the  number  of  votes 
received  by  the  successful  candidate  lowest  on  the  poll,  his 
deposit  is  applied  by  the  returning  officer  towards  the  payment 
of  official  expenses/  A  candidate  may,  however,  reture,  with 
the  consent  of  five  of  his  nominators,  not  later  than  four  clear 
days  before  the  day  of  polling,^  and  he  is  then  entitled  to  have 
his  deposit  returned." 

In  the  event  of  a  contest,  the  polling  takes  place  on  the 
day  fixed  by  statute  for  the  election.'"* 

There  is  a  polling  place  for  each  subdivision,"  and  the 
returning  officer  provides  polling  booths  in  such  a  proportion 
that  not  more  than  600  voters  con  be  called  upon  to  vote  at  any 
one  booth,"  The  voting  begins  at  8  A.M.,  and  lasts,  in  the  caee 
of  a  shire,  till  4  p.m.,  and,  of  a  borough,  till  5  p.m."  It  is  con- 
ducted by  ballot,  each  ballot  paper  contains  the  names  of  all 
the  candidates  in  alphabetical  order,  each  voter  receives  as 
many  ballot  papers  as  he  has  votes,  and  strikes  out  the  names 
of  all  those  candidates  for  whom  he  does  not  wish  to  vote." 

>  LocU  OoT«mment  Act  ISM,  gg  80,  81.     The  uitual  official  roll  U  a  printed 
copj  dgned  by  the  mimicipal  clerk  and  handed  to  the  chairmui. 

'  SI  97,  100,  and  101.  ■  1 106.  '  8  108.  "5  HO. 

•Sill.  '  1138.  «  B119-  •9138- 

"1118,  "  gg  118  and  186.  •*  g  117. 

u  I  lis.  "  %  113, 125,  and  1S7. 
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Each  ballot  paper  is  marked  on  the  back  with  the  voter's 
number  on  the  municipal  roll,*  and  a  person  applying  for  a 
ballot  paper  may  be  asked  certain  questions  to  test  his  identity 
and  the  fact  that  he  has  not  voted  before.^  After  the  poll  has 
closed,  the  votes  are  counted  by  the  returning  officer,  who 
declares  the  result,  and  forwards  the  papers  sealed  up  to  the 
municipal  clerk,  by  whom  they  are  kept  secretly  for  six  months, 
after  which  time  they  are  destroyed  in  the  presence  of  three 
councillors.'  Disputes  as  to  the  validity  of  elections  are 
decided  by  the  Supreme  Court* 

Having  now  considered  the  constitution  of  a  municipal 
council,  it  is  necessary  for  us  to  see  how  it  can  act.  And, 
taking  first  the  question  of  methods,  we  may  notice  the  dis- 
tinction between  normal  and  abnormal  methods,  the  latter 
being  resorted  to  for  business  of  special  importanca 

The  council  must  hold  an  annual  meeting  at  noon  of  the 
third  Tuesday  in  each  November  at  its  office,  and  it  may  hold 
ordinary  meetings  at  the  same  place  at  times  fixed  by  itself. 
These  ordinary  meetings  may  be  at  stated  intervals,  in  which 
case,  after  notice  has  once  been  given  to  members,  they  need 
not  be  reminded  on  each  occasion.'  But  notice  of  special 
business,  including  the  revocation  or  alteration  of  previous 
resolutions,  must  be  given  at  the  previous  meeting,  and  sent  to 
each  councillor.' 

At  all  meetings,  unless  it  be  specially  provided  to  the 
contrary,  all  members  present  must  vota  The  voting  is  open, 
and  a  majority  decides,  the  chairman  having  a  casting  as  well 
as  a  substantive  vote.^  Nine  members,  or  any  smaller  number 
forming  an  absolute  majority  of  the  council,  are  necessary  for 
the  transaction  of  business.^  No  councillor  may  vote  upon  or 
discuss  any  matter  in  which  he  has  a  pecuniary  interest.^  At 
the  ordinary  meetings  the  council  sits  with  open  doors.*'* 

Special  meetings  may  be  summoned  by  the  chairman  or  by 
any  three  councillors ;  two  clear  days'  notice  must  be  given 

1  Local  Qorsrnment  Act  1890,  g  126.  '  $§  128  and  129. 

*  %  130  and  131.  Han;  of  these  electiva  rules  apply  kUo  to  Uelbonnie  and 
Oeelang  (S|  IIS,  121,  and  110).  «  $3  lOS,  167. 

»  %  170. 177.  '  SI  176  and  177. 

^  i  171.  Ill  UiB  case  of  a  rerocatioD  of  a  previoiiB  reeolutiou,  anleas  the 
namben  prtMUt  be  greater  than  those  at  the  meeting  which  passed  the  resalntion, 
there  mint  be  a  two-thirds  niajori^  (|  177).      '  %  172.      '  %  178.       "  g  176. 
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in  a  borough,  and  four  in  a  shire.'  A  "  special  order "  can 
only  be  issued  if  passed  at  a  meeting  of  which  special  notice 
has  been  given,  and  confirmed  at  a  subsequent  meeting,  held 
not  sooner  than  four  weeks  later,  which  has  been  advertifled 
during  the  interval,  once  a  week,  in  a  local  paper,  and  of  which 
each  councillor  has  received  special  notice.' 

The  council  may  appoint  occasional  or  standing  committees 
of  itself,  and  may  appoint  a  chainnan  and  fix  a  quorum  in  each 
case.'  It  may  also  appoint  an  office  either  within  the  distzict, 
or,  in  case  of  a  shire,  within  five  miles  of  the  boundary,*  and 
it  must  require  its  clerk  to  attend  there  during  stated  hours  for 
the  conduct  of  business.''  It  must  keep  proper  minutes  of 
its  own  business  and  that  of  its  committees ;  and  these  minutes 
are  open  to  the  inspection  of  councillors  and  creditors  of  the 
municipality,* 

The  legislation  of  a  municipal  council  consists  of  by-laws, 
regulations,  and  joint-regulations.'  By-laws  and  r^ulations 
are  practically  governed  by  the  same  rules,  except  that  no 
r^ulation  can  impose  a  penalty.*  A  joint-r^ulation  (except 
in  special  cases  *)  requires  the  active  concurrence  of  at  least 
two  municipalities.  Each  by-law  and  regulation  of  a 
municipality  must  be  passed  by  "  special  order "  (above 
described)  of  the  council,  and  sealed  with  the  common  seal 
of  the  municipality."'  Each  joint-r^ulation  must  go  through 
a  similar  process  in  each  municipality  concerned  in  malriTig  it, 
except  in  cases  in  which  the  compulsory  process  is  resorted  ta" 
Notice  of  the  proposed  legislation  must  be  published  not  less 
than  seven  days  before  the  confirming  meeting,  and  the  legis- 
lation itself  must  be  published  in  the  Qowrwment  Qcuette," 
When  the  process  has  been  properly  gone  through,  the 
by-law,  regulation,  or  joint-regulation  has  the  force  of  law 
throughout  the  municipalities  concerned  in  making  it,  and 
takes  effect  from  the  date  fixed  by  it  for  that  purpose,  or 
from  the  day  succeeding  publication.*'  But  the  operation  of 
aU  municipal  legislation  is  subject  to  certain  restrictions. 

1  Local  Governmeiit  Act  1890,  g  17S.  ^  g  179.  *  g  182. 

•  g§  ISS  andl87.  »  g  188.  'glSS. 

r  g  198. .  '  §  219.  »  See  note  11.        "  g  199. 

"  g  200.  IF  in  cert&it)  cues  municipalities  refuse  to  concur,  they  may'^br 
held  bound,  with  the  approval  of  the  OoTemor  in  Conndl,  by  a  regnlatioti  made 
by  a  single  municipality  (g  202).  "  gg  201  and  204.  "»  g  203. 
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1.  It  must  not  contain  matter  contrary  to  any  "  public  law  "  >  in  f<nce 

in  Victoria.* 
S.  It  may  be  repealed  by  tlie  Governor  in  Council,  by  Older  published 

in  the  Goivmnunt  Ooxxiie? 
3.  It  may  be  qoashed  for  illegality  by  the  Snpnme  Court,  upon  the 

application  of  a  resident  ratepayer.' 

Moreover,  a  by-law  or  regulation  may  be  regularly  repealed 
by  a  subsequent  by-law  of  the  same  munidpality,  and  a  regu- 
lation by  a  subsequent  r^ulation.'  The  repealing  legislation 
must  observe  the  rule  as  to  nugorities  before  noticed.'  A  joint- 
regulation  may  be  repealed  by  a  subsequent  joint-regulation.' 

The  subjects  upon  which  a  municipal  council  may  l^islate 
by  making  by-laws  are  very  numerous,  and  it  is  impossible  here 
to  do  more  than  enumerate  some  of  the  most  important.  But 
it  is  worth  noticing  that  such  by-laws  may  be  either  of  an  . 
or^^nal  character,  or  they  may  be  simply  adoptions  of  a 
common  form  provided  by  the  Local  Government  Act  for 
certain  cases.^ 

Taking  first  the  cases  in  which  the  council  may  proceed 
directly  to  pass  by-laws,  we  may  enumerate  the  following 
subjects  as  coming  within  its  jurisdiction, 

I.  The  management  of  streets  and  footways,  including  very  wide 

powers  for  the  prevention  of  nniaances  of  all  kinde. 
%.  The  conteol  and  care  of  waterworks  and  drains. 

3.  The  management  of  wharfs,  jetties,  and  piers  belonging  solely  to 

the  council  ai\i  not  within  the  operation  of  any  Act  relating  to 
portA  and  harbours. 

4,  The  management  of  commons,  public  reserves,  places  of  public 

recreation  ^  or  instruction,  belonging  to  or  placed  under  the  control 
of  the  counciL 
6.  The  regulation  of  buildings,  including  the  removal  of  dangerous 
structures. 

6.  The  prerention  of  dangers  from  fire. 

7.  The  suppression  of  nuisances  (generally,  and  of  various  special 

kinds  enumerated). 
6.  The  carriage  of  passengers  or  goods  by  public  conveyances,  snch  as 
cabs,  carta,  and  boats. 

'  i.e.  (preaninably)  any  law  tecogniMJ  by  the  Supreme  Coart,  and  affecting 
the  cobny  generally.  *  Local  GoTemment  Act  18S0,  g  IBS. 

■  g  208.  *  i  224.  •  S  207. 

«  R.  V.  Shire  tff  Hv.tilXy,  18  V.  L.  B.,  806. 

'  Local  Oovemrosnt  Act  ISM,  g  207.  *  g  191  (i.  and  ii.) 

*  The  grantiDg  of  liquor  licences  is  within  the  jurisdiction  of  a  (pedslly  - 
constitnted  system  of  "  licensing  courts  "  (oC  Idcennng  Act  1804,  gg  49-84). 
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9.  The  conduct  of  the  busmeaa  of  the  couacil  and  its  officers. 

10.  The  conduct  of  puhlic  meetings  and  ratepayere. 

11.  The   eBtabliahment   and   regulation   of   fairs,   public   sale^   labour 

maris,  and  offices. 

12.  The  supply  and  difitribution  of  water  from  waterworks  under  the 

managemeat  of  the  council 

13.  Sewerage  and  drainage.^ 

14.  Lighting. 

16.  Public  decency  and  public  health.* 

16.  Quarrying  and  blasting  operations. 

17.  Traffic  and  processions.^ 

18.  The  uae  of  pubUc  baths  and  washhouses  provided  bj  the  counciL^ 

19.  The  control  of  markets  provided  by  the  council.* 

Besides  which  the  couDcil  have  a  general  power  of  making 
by-laws  for  generally  maintaining  the  good  rule  and  govern- 
ment of  the  mimicipality.*  But  it  is  doubtful  if  this  general 
power  is  worth  very  much.^ 

By  way  of  indirect  legislation,  the  council  may  pass 
by-laws  adopting  existing  provisions  on  the  subject  of 

a.  The  matters  enumerated  as  Noa.  1  to  9  aaXe,  as  subjects  of  direct 
legiflktion.  (These  provisions  are  contained  in  Schedule  8  of  the 
Local  Government  Act  1890.)  * 

5.  Water  supply.  {Provisions  contained  in  any  Act  of  Puliament 
authorising  their  adoption.)  ^ 

c  Any  of  the  sections  of  Division  Lof  Fart  T.  of  the  Water  Act  1890.^^ 

And  the  council  of  a  sAire  may  by  any  by-law  extend  to 
any  part  of  its  district  any  of  the  provisions  of  Part  L  of  the 

Polwe  Offences  Act  1890." 

Moreover  any  council  may  make  regulations  or  join  with 
other  councils  in  making  joint  regulations  authorised  by  any 
provisions  adopted  under  a  {a'oie)}^ 

'  All  pnblic  BBwers  and  drains  in  a,  munloipal  district,  and  ail  sewers  and 
drains  in  and  under  the  streets  thoreof,  whenever  and  however  bnilt,  are  vested 
in  the  municipality  and  placed  under  the  entire  control  of  the  oonncil  (Local 
Govemment  Act  1890,  g  464). 

'  B7  S  IS  cf  the  Health  Act  1890,  the  municipal  conucil  is  practically  made 
the  local  Board  of  Health  for  the  municipalitj.  In  this  capacity  it  is  lai^y 
*  subject  to  the  control  of  the  Board  of  PubUc  Health. 

'  S  191  and  Sched.  13.  *  §480.  >  §610.  •  g  191  (sir) 

'  See  In  re  CoutkiI  of  Kyneltm,  Ex  parte  Gwmtr,  1  W,  and  W.  (L.)  11. 
s  Local  Ooyemment  Act  1890,  g  191  (L) 

'  g  191  (iv.)  Sometimes  these  Acts  empower  direct  legislation  by  the  mnni- 
cipality  (e.g.  Water  Act  18M,  g  618).  '•  S  181  (iL) 

"  %  190.     These  provisions  are  already  in  force  in  all  botonghg  {Had.) 
"  0192. 
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Finally,  we  have  to  see  how  the  legislation  of  a  municipal 
councU  is  enforced. 

Disobedience  to  any  by-law,  regulation,  or  joint-r^nlation 
of  a  municipal  council  or  councils,  lawfully  made,  is  deemed 
an  offence  against  the  Local  Government  Act  1890,^  and  may 
be  punished,  in  the  absence  of  special  provision,  by  fine  in  the 
discretion  of  the  magistrate,  not  exceeding  £20.' 

And  a  by-law  may  also  impose  a  penalty,  or  series  of 
penalties,  not  exceeding  £20*  for  any  offence,  or  for  any  series 
of  offences  which  practically  constitute  one  aet.^  But  an 
offender  may  not  be  prosecuted  or  punished  for  the  same 
ofTence  under  the  Local  Government  Act  or  municipal  by-law 
and  also  under  the  PoHce  Offences  or  Health  Acts.*  A  docu- 
ment certified  under  the  hand  of  a  municipal  clerk  as  a  true 
copy  of  a  by-law  or  regulation  of  his  municipality  or  of  a  joint- 
regulation  as  affecting  his  municipality,  is  prima  /cme  evidence 
of  the  fact.* 

■  Loo&l  OoTemment  Act  ISSO,  gS  218,  G3S. 

*  g  539.    The  penalty  ia  recoverable  before  two  justices  (§  CS7).     Cf.  also- 
Police  Ofieacei  Act  1890,  g  SB.  '  Local  OoTemmeat  Act  ISSO,  g  217. 

*  E.  V.  Shvttr,  8  V.  L,  R.  {L.)  138.       •  Local  QoTemment  Act  1890,  1 221, 
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MINraG    DISTfilCT   BOARDS 

Thirty  years  ago,  mining  waa  the  moat  important  ajid  popular 
industry  in  the  colony.  For  some  time  past  the  popularity  of 
the  pursuit  has  heen  rapidly  waning,  until  it  is  now  estimated 
that  leas  than  24,000  persons,  of  whom  nearly  one-sixth  are 
Chinese,  are  engaged  in  it.^  But  its  former  importance  has 
given  the  suhject  something  more  than  a  historical  interest. 
So  much  government  machinery  was  needed  to  organise  the 
goldtields  in  the  palmy  days  of  the  "  fifties,"  that  the  subject  has 
left  a  broad  mark,  which  wiU  not  for  many  years  be  eSaced, 
upon  the  government  of  Victoria. 

The  matter  has  two  sides  with  which  government  is 
directly  connected — the  economic  and  the  constitutional  The 
economic  aspect  is  due  mainly  to  the  old  feudal  rule  which 
gave  the  Crown  the  right  to  claim  all  precious  metals  found 
within  its  dominions,  whether  on  private  oi  pubhc  land.  The 
doctrine  was  firmly  established  on  the  outbreak  of  the  gold 
fever  in  Australia,  and  is  the  key  to  the  history  of  the  subject 
from  a  public  point  of  view.  The  Crown  has  acted  as  landlord 
no  less  than  as  ruler,  and  this  fact  has  ^ven  the  mining 
legislation  its  economic  aspect 

Putting  aside  this  aspect,  as  not  strictly  within  oar 
province,  and  confining  ourselves  as  much  as  possible  to  the 
constitutional  side  of  the  question,  we  proceed  to  sketdi  the 
mining  system  as  a  branch  of  local  government. 

'  Beport  of  the  Uiaiog  Department  for  the  quarter  ending  3Dth  June  1890, 
p.  47.  The  prec&rioue  chuacter  of  mining  punuita  ma;  b«  estimated  from  tbe 
fact  that  the  total  returns  do  not  average  £100  a  jear  for  each  indiTidnal  engagod 
in  it.  This  mm,  which  take*  no  account  of  interest  on  fixed  capital,  ia  len  titan 
the  aTerage  irage  of  an  unakilled  labourer. 
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Mining  Districts  appear  to  date  from  the  year  1855,  when 
the  Governor  was  empowered,  with  the  advice  of  the  Executive 
Ck>uncil,  to  proclaim  any  goldfield  as  a  district  for  the  purpose 
of  forming  a  local  court*  There  was  do  limitation  as  to 
number,  but  when  the  power  was  renewed  by  a  statute  of  the 
year  1857,  the  number  of  goldfields  was  limited  to  six,  unless 
upon  the  petition  of  the  two  Houses  of  Legislature.*  By  the 
Mining  Statute  of  1865  *  the  limit  was  raised  to  seven,  at  which 
number  it  now  remains,*  the  present  mining  districts  of  Ballaarat, 
Beechwoith,  Sandhurst,  Maryborough,  Castlemaine,  Ararat,  and 
Qippsland,  containing  a  total  area  of  86,760  square  miles." 
A  mining  district  may  by  proclamation  be  divided  into  any 
number  of  divisions."  The  district  of  Beechworth  contains 
e^hteen,  the  others  various  smaller  numbera.^ 

The  legislative  body  of  each  mining  district  is  its  Board, 
which  consists  of  ten  members,*  and  to  which  four  members  are 
elected  annually  on  the  last  Saturday  in  February,  in  place 
of  the  four  senior  members,  who  retire  by  rotation.^  These 
members  are  distributed  amongst  the  divisions  of  the  district 
by  proclamation,  and  receive  remuneration  out  of  a  fund  pro- 
vided by  the  Consolidated  Revenue.'"  Retiring  members  are 
re-eligible." 

Any  male  of  the  f^e  of  twenty-one  years,  the  holder  of  a 
miner's  right  or  business  licence,  and  being  a  natural-bom 
or  naturalised  subject  of  the  Queen,  resident  within  his 
division,  may  be  elected  a  member  of  a  mining  board,"  The 
qualification  for  an  elector  is  the  same.'^  But  in  each  case  the 
miner's  right  must  have  been  held  for  at  least  three  months." 
There  is  no  special  roll  of  electors,  but  each  voter  produces  his 
miner's  right  or  business  licence,  and  may  be  called  upon  to 
answer  certain  questions  in  proof  of  his  qualification."  In  each 
district  there  is  a  returning  officer,  appointed  and  removable  by 

»  18  Vic  No.  37,  §  le.  '  21  Vic  No.  82,  f  13. 

■  2»  Tic  Ho.  291,  g  46.  •  Mines  Act  1890,  %  80. 

'  Report  of  Mining  Department  for  quarter  ending  SDth  June  18M,  p.  47. 
'  Mines  Act  18S0,  %  80.       ^  Report,  p.  47.       "  Mines  Act  1890,  g  84. 

■  g  88.  "  g  87.  "  g  88.  "  §  8S. 

"  Slid.  A  "miner's  right"  is  a  Croirn  permit,  eotitling  the  bolder  to  take 
poesesrion  for  pnrposes  of  mining  and  residence  of  a  limited  »rea  of  Crown  land. 
A  "  business  licence "  empowers  the  holder  to  occupy  a  limited  ares  of  Croirn 
land  on  %  goldfield  for  purposes  of  residence  and  bntriness  (gg  4,  6,  11,  IS). 

"  I  M.  ■•  gg  98  and  97. 
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the  Governor  in  GounciL^  A  member  of  a  mining  board  may, 
by  letter  to  the  returning  officer,  resign  his  seat."  He  becomes 
disqualified  for  membership  by  the  following  events. 

1.  Failure  to  attend  fou  consecutive  meetings. 

2.  Insolvency. 

3.  Conviction  of  felony,  peijury,  or  iniamoiu  ofience. 

4.  Insaitity.' 

Each  mining  board  must  hold  a  meetii^  on  the  second 
Tuesday  after  a  general  election,  and  at  such  other  times  as 
it  is  convened  by  the  chairman  upon  seven  days'  notice  by 
advertisement  in  a  local  newspaper.*  Five  members  form  a 
quorum."  At  the  first  meeting  after  a  general  election,  it  elects 
a  chairman,  who  holds  office  until  the  corresponding  meeting  of 
next  year,  unless  he  dies  or  resigns  in  the  meantima*  He  has 
a  casting,  but  not  an  ordinary  vote,'' 

Each  mining  board  may  make  by-laws,  not  affecting  existing 
rights  and  liabilities,  for  the  regulation  of  decision  of  disputed 
elections  and  the  conduct  of  its  own  business,  as  well  as  for  the 
settling  of  a  lai:ge  number  of  points  arising  in  connection  with 
the  operation  of  mining  and  for  prescribing  the  conduct  ot 
mining  operations.  It  may  also  pass  by-laws  imposing  rates 
upon  land  and  machinery  occupied  or  used  for  mining  purposes.^ 
All  by-laws  must  be  signed  by  members  concurring  therein, 
and  sent  to  the  law-officers  of  the  Crown,  who,  if  they  are  not 
contrary  to  law,  certify  and  publish  them  in  the  Oovemmeni 
Gazette.  Twenty-one  days  after  publication  they  come  into 
operation,  and  have  the  force  of  law  throughout  the  district,  or 
that  part  of  it  to  which  they  are  made  applicable.*  But  such 
by-law  cannot  prevent  the  operation  of  a  municipal  by-law,  and 
any  person,  upon  due  notice  advertised,  may  state  his  objectious 
in  writing  to  the  law  officers,  who  thereupon  bring  the  matter 
before  the  Governor  in  Council,  by  whom  the  by-law  in  question 
may  be  revoked.^"  The  proper  court  in  which  to  enforce  a  by- 
law of  a  mining  board  is  the  court  of  the  warden  of  the 
district,  which  haa  power  to  infiict  a  penalty  of  £10  for  its 
breadi." 

»  Mines  Act  1880,  §  85.  '  §  86.  »  %  104. 

'§101.  >§103.  '§102.  '810S. 

'  §  106.     (Tha  proriaionB  are  too  technical  to  be  Btated  in  detail.) 
»  S 107.  "  5 108.  "  S  289. 
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2.  EXECUTIVE 
CHAPTER   XXXIX 

HiraiCIFAL   AND   MIMIKG   OFFICIALS 

A  MUNICIPAL  council  does  much  of  ita  own  executive  business 
directly,  jnat  aa  the  Legislative  Assembly  does.  It  may  treat 
(subject  to  certain  precautions)  with  the  conductors  of  offensive 
works  for  their  removal  upon  payment  of  compensation,'  it 
may  register  dancing  saloons,^  may  sell,  purchase,  and  lease 
lands,'  may  borrow  money  for  permanent  works  or  the  pay- 
ment of  its  debta,*  may  enter  into  contracts  for  various  pur- 
poses,' may  take  land  compulsorily  on  payment  of  compensa- 
tion,"  may  open,  close,  construct,  manage,  and  alter  streets, 
bridges,  and  other  means  of  communication,^  may  construct 
and  maintain  sewers  and  drains,'  may  provide  baths  and  wash- 
houses,*  construct  and  establish  markets,'"  and  provide  places 
of  recreation  and  amusement."  All  these  functions,  at  least 
in  their  initial  stages,  must  be  performed  by  the  council  in  ita 
corporate  capacity,  and  cannot  be  delegated  to  officials.  But 
to  conduct  the  routine  business  of  the  municipality,  and  carry 
its  l^slation  into  effect,  certain  ofUcials  are  appointed  by  the 
council,  some  of  whom  are  constitutional,  i.e.  contemplated  by 
the  general  scheme  of  local  government  as  essential  to  each 
municipality ;  the  others  are  merely  ministerial,  appointed  as 
convenience  requires. 

The  first  of  these  is  the  Chairman  of  the  Council,  who,  in 
the  case  of  a  borough,  is  called  the  "  Mayor,"  and,  of  a  shire, 

1  Loctl  QovoTummt  Act  1S90,  g§  226,  227.         '  K  228-230.         •  gg  232-230. 
<  §1  304-350.  ■  %  374-377.  '  H  S73-SS7.        ^  gS  388-468. 

•  K  4fl4-4e».  '  3  480.  "  §9  4a2.6]0.       "  g  612. 
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the  "  President."  The  chairman  is  elected  by  the  council,  and 
holds  office  till  the  next  annual  election  of  the  council,  unless 
he  has  previously  reaped,  lost  his  eeat  on  the  council,  or 
been  ousted  by  the  Supreme  Court.^  He  presides  at  all  meet- 
ings of  the  council,  and  takes  precedence  at  all  municipal 
proceedings  within  the  district.*  The  council  may,  previously 
to  the  election  of  a  chairman,  vote  an  allowance  to  the  ofBce 
for  the  ensuing  term,  of  an  amount  not  exceeding  three  per 
cent  of  the  gross  income  of  the  municipality  for  the  year.* 
The  president  or  mayor  of  a  municipality  is  ex  officio  a  justice 
of  the  peace  for  every  bailiwick  in  which  any  part  of  his 
municipality  is  situated,  and  continues  aa  such  until  twelve 
months  after  his  vacation  of  office,  provided  he  retains  his 
CLualification.*  As  we  have  seen,  he  has  various  duties  with 
regard  to  the  municipal  roll,  and  the  conduct  of  elections.^ 

A  Treasdber  must  also  be  appointed  by  every  council, 
and  by  him  all  monies  payable  to  the  municipality  are 
received.*  He  must  give  security  upon  his  appointment" 
The  mention  of  the  treasurer  naturally  leads  us  to  consider 
the  nature  of  the  revenue  of  a  municipality. 

In  such  revenue  there  are,  broadly  speaking,  three  great 
items — rates,  endowments,  and  loans.  It  may  be  objected 
that  loans  are  not  really  revenue,^  inasmuch  as  they  can  only 
be  raised  for  works  of  a  permanent  character,  and  have,  of 
course,  to  be  repaid.  This  is  quite  true,  but  it  is  convenient 
to  treat  of  loans  in  the  present  place. 

1.  Battt.  All  liuid  within  a  municipulity,  whether  occupied  or  not, 
except  that  devoted  to  public,  religioui,  or  ch&rit&ble  purposefi,  or 
to  mitiiiig,o  is  rateable  property.^"  Ita  net  aimiul  value  is  assessed 
by  valuers  appointed  by  the  couacil,"^  subject  to  an  appeal  within 
one  month  to  the  jnetices  in  petty  sessions.'*  Upon  this  valtuOion 
the  council  must  in  every  year  levy  a  rate,  known  as  the  "  Oeneisl 
Rate,"  not  exceeding  half-a-crown  and  not  less  than  sixpence  in 
the  pound,'^  which  is  primarily  payable  by  the  occupier,  and,  fall- 
ing him,  by  the  owner  of  each  tenement.'*     Bat  before  maVinE 

'  Local  OoTenunent  Act  1890,  §g  60,  SI.  *  S§  62  and  St.  *  S  15. 

*  Jnsticea  Act  1890,  S  13.  *  Ante,  pp.  ZVi,  333. 

*  Local  Qoyernment  Act  1890,  §§  141,  147.  '  3  146. 

*  S  SS3.    (Loam  do  cat  form  poit  of  "ordinal;  rerenne,"  tbe  "mnqidpMl 
fDii<l,"S23S.) 

'  I.t.  mining  on  Crown  lands  (Local  GoTeniinent  Act,  IBEH),  3  24). 
»  g  248.  "  S  2*8.  "  3  276.  "  1 266.  "  »  257,  293. 
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andi  r&te,  the  conncil  must  frame  aa  estimate  Bliowing  the  neccBuly 
for  it.  And  this  estimate  moBt  be  entered  in  the  iBte-book.^  Where 
a  municipalitj  is  Bubdivided,  at  least  half  the  amount  received  ia 
"  general  rates  "  during  the  year,  deducting  all  payments  made  on 
account  of  loans,  must  be  apportioned  and  expended  among  the 
subdiTisiona  in  proportion  to  the  amount  of  their  contributions.^ 
Uoreover  the  council  may  by  "  special  order  "  *  levy  a  "  separate 
rat«  "  upon  a  particular  portion  of  the  municipality,  for  the  pur- 
pose of  effecting  a  work  which  in  its  opinion  will  be  for  the  special 
benefit  of  that  portion,  and  this  "  separate  rate "  is  payable  only 
by  the  occupiers  (or,  failing  them,  the  owners)  in  that  portion,* 
and  Si  treat^  as  a  separate  fond  for  the  special  purpose  for  which 
it  ia  levied.''  And  thirdly,  a  council  may  levy,  in  a  similar  way, 
"extra  ratfis"  upon  any  subdivision  or  subdivisions  of  its  muni- 
cipality, to  be  expended  wholly  upon  such  subdivision  or  snbdivi- 
siona'  But  such  "  extra  rates  "  can  only  be  made  upon  the  request 
of  the  councillors  for  the  subdivision,''  and  the  total  amount  of 
"extra"  and  "general"  rates  for  aoy  one  year  upon  any  subdivi- 
sion must  not  exceed  half-a^rown  in  the  pound  on  the  net  annual 
value  of  its  rateable  property.^  The  fund  produced  by  "extra 
rates"  ia  liable  to  a  proportion  of  the  general  expenses  of  the 
munidpali^.* 
All  rates  may  be  made  for  and  payable  at  such  periods  as  the  council 
sees  fit,  but  notice  of  the  intention  to  levy  a  rate  must  be  circulated 
in  the  neighbourhood  one  week  previously  to  the  levy,"*  A  pro- 
posed rate  must  be  fairly  transcribed  into  the  "  rate-book,"  which, 
both  before  and  after  the  levy,  is  open  to  the  inspection  of  persons 
interested.'^  Appeal  from  the  making  of  a  rate  lies  to  the  general 
sessions  of  the  bfdliwtck  in  which  an;  part  of  the  municipality  is 
situated.  ■*  The  court  may  amend  the  rate  in  respect  of  the  appel- 
lant, or  quash  it  tn  U^}* 
The  payment  of  rates  may  be  enforced  by — 

a.  Proceedii^  before  any  justice  or  by  "action  of  debt"  in  any 
court  having  jurisdiction,^*  (An  occupier  or  owner  parting  with 
his  interest  before  the  expiration  of  the  period  for  which  the 
rate  is  levied  ia  liable  only  for  a  proportionate  amount.^') 
6.  Taking  possession  of  the  proper^  rated,  and  leasing  it  to  pro- 
vide for  payment.  This  remedy  cannot  be  adopted  till  rates 
ai«  in  arrear  for  five  yean.  Unless  the  property  is  released  by 
payment  of  arraan  within  thirty  years,  it  vesta  absolutely  in 
the  municipatity.'" 

'  Local  GoTsrnmeDt  Act  ISM,  S  209.  *  g  342.  *  §  2S0. 

*  §9  260,  261.  >  I  262. 

•  SI  263,  268.                   "•  %  264.  "  S  260.  ■  S  267. 
"  g  271.  "  gg  273,  273. 

"  S  277>     (Appareutly  if  the  appellant  objects  oul;  to  tbe  amouut  assessel 
upon  his  property  he  may  app«al  to  petty  sessions,  g  278.)  "  gg  27S,  279. 

"  g2es.     (Tirtheaction  of  "debt"  still  exists.)  »  S202. 

"  gg  287-303. 
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2.  EndmirmenL     Whenever  enj  monies  are  voted  out  of  the  conBoli- 

dated  fund  of  the  colony  for  the  endowment  of  municipalities, 
they  aie  payable  in  the  following  way.  Each  boroi^h  receives 
a  Bum  equivalent  to  and  each  shire  a  sum  double  of  the  amount 
received  by  it  in  "general"  rates  during  the  previous  year,  upon 
a  maximum  beeia  of  a  shilling  rate.  But  no  borough  is  to  receive 
in  any  year  an  endowment  of  more  than  £2000.  If  the  ram 
voted  by  Parliament  will  not  suffice  to  pay  theee  amounts,  each 
mimicipality  bears  a  proportionate  reduction.*  The  endowment 
is  payable  in  ei^ual  moietiea  in  the  months  of  March  and  September,' 
but  before  the  31st  of  January  in  any  year  Bucceeding  that  in 
which  endowment  has  been  received,  the  council  most  forward  to 
the  treasurer  of  the  colony  a  statement  (verified  by  the  solemn 
declaration  of  its  treasurer  or  clerk)  ahowing  the  expenditure  of 
such  endowment,  and  alao  a  statement  containing  full  particulars 
of  its  rating  assesament  and  receipts.^ 

3.  Loans.     The  council  of  a  nmnicipality  may  borrow  money  upon 

tlie  municipal  credit  for  two  purposes  only,  vis., 

a.  The  construction  of  permanent  works.* 

b.  The  repaj'ment  of  the  principal  of  previous  loans.' 

Every  loan  must  be  raised  by  debentures  of  the  municipality  payable 
to  bearer,  under  the  seal  of  the  municipality,  and  signed  by  the 
chairman,  clerk,  and  treasurer  of  the  municipality.^  The  total 
amount  which  the  council  may  borrow  for  permanent  works  ia 
limited  to  ten  times  the  average  income  of  the  municipality  from 
general  rates,  on  a  maximum  basis  of  one  slulling  and  sixpence  in 
the  pound,  for  a  period  of  three  years  next  preceding  the  notice 
for  a  loan.^  The  total  amount  which  it  may  borrow  for  the  repay- 
ment of  outstanding  loans  is  limited  to  the  principal  owing  there- 
upon,^ deducting  the  amount  of  any  sinking  fund  set  aside  towards 
the  repayment  hereof."  Any  councillors  who  concur  in  raising  a 
loan  beyond  the  statutory  limits  become  personally  liable  for  its 
repayment,  and  cannot  recoup  themselves  out  of  the  municipal 
fundi 

Notice  of  intention  to  ratae  any  loan  must  be  published  by  tlie 
council  for  one  month  before  the  adoption  of  the  proposition, 
and  such  notice  must  specify  the  purposes  for  which  the  loan  is 
sought.  If  it  is  for  works,  it  must  state  that  the  plana,  specifica- 
tions, and  estimates  can  be  seen  at  the  municipal  offices.'"  Any 
twenty  persons  on  the  municipal  roll  may  obtain  a  pUbiteite  upon 

■  Local  Government  Act  ISH),  $§  351,  852.  ■  g  307.  '  g§  364,  S58. 

'  A  list  of  "  permanent  works"  is  given  ing  311.  They  include  the  impiove- 
ment  of  streets  and  bridge,  and  the  coustmctioa  of  sewers,  wsterworki,  gas- 
works, municipal  offices,  markets,  baths,  hospitals,  asyluma,  etc 

•  g  306. 

•  SS  312-317.  Each  debenture  must  contain  various  particulars  concerning 
tlie  loan. 

'  gS  306  and  809.     A  "city  "  has  further  powers  (g  349). 

•  gSOe.  •  gSlO.  "1820. 
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the  question,  conducted,  tis  nearly  tis  may  be,  in  the  manner  of  a 
municipal  election.'-  If  there  is  no  opposition,  ot  the  pl^iucite 
approves,  the  council  proceeds  to  authorise  the  loan  by  "  special 
order,"^  and  debentures  are  issued.^  No  loan  must  be  for  a  longer 
period  than  thirty  years.*  And  the  council  must  at  once  com- 
mence the  annual  investment  of  a  sum  not  less  than  two  per  cent 
of  the  amount  of  the  loan  in  Victorian  Qovernment  stock,  to  form 
a  anting  fund  for  ito  repayment.  This  fund  stands  in  the  joint 
names  of  the  treasuier  of  the  colony  and  the  municipali^  in 
question,  die  interest  accruii^  from  it  is  added  to  the  capital  sum, 
and  when  the  debentures  fidl  due,  it  is  applied  towards  their 
repayment.'  If  the  council  is  able  to  repurchase  its  debentiu«s, 
it  is  entitled  to  withdraw  so  much  of  the  sinking  fiind  as,  in  the 
opinion  of  the  Commissioners  of  Audit,  will  leave  enough  to  meet 
the  outstanding  liability.'  The  holders  of  debentures  under 
different  loans  rank  in  order  of  time  priority  against  the  general 
assets  of  the  municipality,  but  ettch  sinking  fund  is  primarily 
applicable  to  the  discharge  of  its  own  loan.^  A  receiver  of  the 
rates  of  a  municipality  may  be  appointed  by  the  Supreme  Court 
on  the  petition  of  a  debenture  holder  whose  principal  or  interest 
is  unpaid.^  Municipal  creditors  have,  of  course,  no  claim  on  the 
consolidated  fund  of  the  colony.* 

Besides  these  three  great  items,  there  are  many  loiscel- 
laneoQS  incomings  to  a  "  municipal  fund,"  such  as  tolls, 
fines  for  breaches  of  by-laws,  payments  for  use  of  monicipal 
property,  and  the  like.  All  monies  coming  to  the  munici- 
pality,  and  amowiting  to  the  sum  of  £20,  must  be  paid  into  a 
bank  within  seventy-two  hours  after  their,  receipt,  or  within 
auch  shorter  time  as  the  council  may  direct'"  In  addition  to 
the  ordinary  items  of  expenditure,  a  municipal  council  is 
expressly  authorised  to  expend  its  funds  upon — 

a.  Expenses  of  obtaining  Acts  of  Parliament.'' 

h.  Bepurchase  of  its  own  debentures.^' 

c  Expenses  of  preparing  parliamentary  mnnicipal  rolla'^ 

Each  municipality  has  also  a  MmJiciPAL  Clerk,  appointed 
by  the  council,  who,  in  the  case  of  a  borough,  is  called  the 

'  Local  Government  Act  1890,  gs  321-325. 

*  In  this  case  the  confirming  ordsr  leqnires  the  sanction  of  an  absolnte 
m^ority  of  the  coandl  And  if  the  loan  is  for  works  which  will  necessitate 
the  oompulaory  taking  of  land,  the  order  for  the  works  must  receive  the  aauctlon 
of  the  Minister  (S  SS7).  *  g  328.  •  g  318. 

"  %  830,  831.  •  g  332.  '  SS  337,  3^*-  '  S  338. 

»  g  848.  »  5  241.  "  g  289. 

».|34S.  l*8StO. 
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"  town  clerk,"  in  that  of  a  shire,  the  *'  shire  secretary,"  '  The 
municipal  clerk  is,  in  effect,  the  chief  literary  ofBcial  of  the 
municipality.  His  duties  are  too  nomeroos  to  detail  They 
include,  amongst  others,  the  signature  of  new  and  the  destruc- 
tion of  repurchased  debentures  *  the  attestation  of  accounts  sent 
up  to  the  central  government,'  the  preparation  of  the  municipal 
roll,*  and  the  representation  of  the  council  in  legal  proceedings.* 
Each  municipal  council  also  appoints  a  Sdkteyok,  whose 
duties  are  mainly  concerned  with  the  construction  and  main- 
tenance of  municipal  works,  and  the  admiaistration  of  the 
immovahle  property  of  the  municipality.  No  person  can  be 
appointed  surveyor  or  engineer  to  a  municipality  unless  he 
holds  an  official  certificate  of  his  qualification  as  a  Surveyor 
of  Ijtnd  and  Works,  and  a  special  body,  the  "Municipal  Sur- 
veyors' Board,"  exists  to  grant  certificates  of  competency  or 
qualification." 

In  addition  to  these  necessary  officials,  a  municipal  council 
may  appoint  valuers,  collectors,  health  officers,  inspectors,  and 
other  officers  necessary  to  the  performance  of  its  duties.^  All 
officers  employed  by  a  municipal  council  must  render  accounts 
at  times  prescribed  by  the  council,^  they  must,  if  entrusted  with 
money,  give  security  for  their  fidelity,"  and  they  are  forbidden, 
on  pain  of  forfeiture  of  office  and  a  penalty  of  £100  recover- 
able at  the  suit  of  a  common  informer,  to  exact  or  accept  any 
fees  other  than  their  official  salary,  or  to  have  any  interest  in 
a  bargain  or  contract  made  by  the  counciL'° 

But  besides  these  officials  appointed  by  the  council,  every 
municipality  has  one  or  more  important  officials,  known  as 
AuDiTOES,  who  are  directly  elected  by  the  ratepayers.  Their 
election  takes  place  annually,  at  the  same  time  as  the  annual 
Section  of  councillors,  and  in  the  same  way,  except  that  the 
auditor  or  auditors  of  a  municipality  is  or  are  elected  &om  the 
whole  constituency,  irrespective  of  subdivisions."  Moreover, 
in  addition  to  the  elected  auditors,  the  Governor  in  Council  may 
appoint  an  auditor  for  any  municipality.^^  The  remuneration 
of  the  auditors  is  paid  out  of  the  municipal  fund,  but  is  fixed 
by  the  Governor  in  Council"     The  accounts  of  a  municipality 

'  Local  OoTemment  Act  1S90,  §3  141  aad  1112.         >  |  311.         ■  §  S66. 

*8V0.  >gSS19-624-  'gS  161-158.  »81«. 

•  S  lis.  '  g  I4fl.  "  !  iiG.  "■  K  leo-isi. 

"  g  103.  >*  1 1«4. 
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must  be  balanced  to  the  30th  September  in  each  year,  and 
after  being  audited  in  the  presence  of  the  parties  interested, 
must  be  published  and  lie  open  for  inspection.^  As  finally 
settled,  they  are  passed  by  the  council  at  ita  ordinary  meeting, 
on  which  occasion  ratepayers  and  creditors  of  the  municipality 
are  entitled  to  be  present,  but  not  to  take  part  in  the  proceed- 
ings.^ Upon  the  request  of  20  ratepayers,  accompanied  by  a 
deposit  of  £50,  the  Governor  in  Council  may  direct  a  "special 
audit "  by  specially  appointed  auditors.  Such  special  auditors 
report  to  the  Minister,  and  if  their  report  is  unfavourable,  the 
specified  items  may  be  disallowed  with  costs  out  of  the  muni- 
cipal fund.' 

With  regard  to  mining  officials  there  is  not  very  much  to 
be  said.  The  Governor  in  Council  is  empowered  to  appoint 
such  officers  and  for  such  districts  and  divisions  as  he  shall 
think  fit,  for  the  making  of  inspections  and  surveys  and  r^is- 
tration  of  claims  and  mines,  and  for  such  other  purposes  as 
may  be  required.*  Under  this  authority,  the  following  officials 
are  usually  appointed  for  a  mining  district. 

1.  The  Wabden,  who  is  the  executive  head  of  the  district,  and  aho 
acta  in  many  cases  in  a  judicial  capacity.  He  receives  and  decides 
upon  the  due  fbrmalitiea  of  applicationa  for  mining  leases  and 
licences,^  and  hears  objections  to  their  reception,^  lie  appoints 
persons  to  assist  him  as  assessors  is  his  judicial  capacity,'  inspects 
disputed  "  claims," '  authorises  entry  on  claims  to  view  alleged 
encroachments,'  conducts  the  inquiries  uecesssTy  before  a  lease  of 
mining  rights  is  granted  over  private  property,"'  and  orders  con- 
tributions towards  the  cost  of  pumping  machinery  by  the  owners  of 
claims  benefited  thereby."  In  his  judicial  capacity  he  has  a  geneiol 
jurisdiction  to  hear  such  matters  as  are  cognisable  by  the  Court  of 
Mines  of  his  district,  as  well  as  claims  to  the  possession  of  Crown  ■ 
land  under  a  licence,  and  debts  alleged  to  be  dne  under  mining 
partnerships  or  under  the  provisions  of  the  Miiu*  Act  1890 
(where  no  other  remedy  is  provided).^'  He  may  also  gnnt  injunc- 
tions in  cases  of  urgent  necessity,  ^^  and  for  disobedience  to  his 
oirlers  (other  than  for  payment  of  money)  he  may  commit  to 
prison.^*  But  his  jurisdiction  in  debt  or  contract  is  limited  to 
^100,)^  and  an  appeal  in  most  coses  lies  from  his  decisioii  to  the 


■8 

i  SM,  and  see 

Rippon  T.  Dmia, 

8  V.  L.K.  (L.)81. 

»  %  388-372. 

*  Mines  Act  1890,  %  80. 

'  §66. 

•8  88. 

M228. 

«  8  S33. 

'  8  2". 

»  8  808  and  Schedule  88. 

"  8  378. 

"  §  218. 

See  also  §  310. 

"8248. 

"  8  24S. 

"  8  219. 
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Court  of  Minea  of  the  district^  When  either  of  the  partjea 
demands  it,  or  the  warden  himself  thinks  it  expedient  he  ia  aasisted 
hj  four  expert  assessors.^ 

2.  The  Warden's  CuiaK,  who  acta  as  the  warden's  representatiye  in 

formal  business.^ 

3.  The  MiHiNO  RGaiaTOAit,  who  acts  undec  the  direction  of  the  Mines 

Department  in  the  compiling  of  information  and  aupplj  of 
atatiatics,  and  under  the  by-laws  of  the  Board  of  the  District  in 
the  registration  of  claims,  residence  areas,  and  other  particulars  of 
the  mining  industry.* 

4.  The  Mining  Sdhvbyor,  who  is  not  exclusively  occupied  in  ofGcial 

busineaa,  but  who,  under  the  direction  of  the  Mines  Department 
and  the  District  Boards,  does  certain  Buiveying  work  for  which  he 
is  entitled  to  certain  feea.^  For  example,  he  makes  a  suire; 
whenever  an  application  is  made  for.  permission  ta  mine  on  private 
property." 

5.  The  Inspector  of  MiNsa,  who,  when  authorised  by  the  Minister 

or  by  a  police  magiatrate,  or  upon  the  complaint  of  a  miner  work- 
ing therein,  must  inspect  any  mine,  together  with  its  machinery, 
to  see  that  the  provisions  of  the  Minea  Act  relative  to  the  safety 
of  miners  are  being  complied  witk^  Moreover,  the  mining 
manager  of  any  mine  in  which  an  accident  attended  witli  serioos 
injury  to  any  person  has  happened,  must  give  notice  to  the  local 
inspector  within  twenty-four  hours,  under  penalty  of  a  fine  of 
£50.8 
Besides  these  ofScials  appointed  by  the  Governor  in  Council,  every 
Mining  Board  is  entitled  to  appoint  such  officials  for  the  iQ^>ection 
of  channels,  enforcement  of  by-laws,  and  collection  of  rates  as  it 
may  think  fit'  But,  as  a  matter  of  fact,  this  power  is  very  rarely, 
if  ever,  acted  upon.'" 

1  Minea  Act  1890,  §  254.  ■  S  229.  '  %  220.      '  *  Cf.  eg.  %  S2. 

°  Schedule  S3,  Apiwiidix  B.  '  Schedule  33,  Regs.  6-10. 

f  8  8(17.  ■        '  S  370,  376.  »  %  109. 

">  For  many  of  the  details  in  the  last  part  of  this  chaptar,  which  it  ia  almost 
impossible  to  obtain  from  docDUientaiy  sonrces,  I  am  indebted  to  the  kindness  of 
A.  W.  Howitt,  Esq.,  F.R.S.,  Secretary  for  Mines  in  the  colony  of  Victoria. 
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3.   JUDICIARY 
CHAPTEE    XL 

COUNTY   CODKTS 

In  examining  the  local  administration  of  justice,  we  shall  have 
to  discuss  three  items, — county  courts,  magistrates'  courts,  and 
courts  of  mines.  "We  will  begin  with  county  courts,  but  we 
shall  see  ultimately  that  there  is  a  substantial  connection 
between  all  three. 

County  courts  are  the  modem  successors  of  the  old  Courts 
of  Bequests,  established  for  the  decision  of  small  civil  cases, 
principally  relating  to  recovery  of  debts.  We  have  seen  these 
introduced  into  New  South  Wales  proper,  and  their  extension 
to  Port  Phillip.'  Soon  after  separation,  they  were  abolished  to 
make  way  for  the  new  system,*  which  has  been  since  amplified 
in  many  directions.* 

County  courts  are  from  time  to  time  established  and  held 
at  places  proclaimed  by  the  Governor  in  Council*  Strictly 
speaking,  each  court  has  jurisdiction  throughout  the  whole  of 
Victoria ;  but  if,  on  the  hearing  of  a  common  law  plaint,  it 
appears  that  the  defendant  does  not  reside,  and  that  the  cause 
of  action  did  not  arise  within  100  miles  of  the  court,  or  that 
the  defendant  resides  at  least  10  miles  nearer  to  some  other 
court  (the  cause  of  action  not  arising  nearer  the  court  chosen 
than  such  other  court),  the  defendant  is  entitled,  as  a  matter  of 
right,  to  a  non-suit.' 

'  AnU.  p.  30.  'By  16  Vic.  No.  11. 

'  Cf.  e.g.  21  Vic.  No.  29,  2S  Vic.  Ho.  261  ("County  CourtB  Statute  1865") 
33  Vic  No,  346  ("Connty  Court*  Statnta  1869"),  40  Vic.  No.  fiSB,  SO  Vic. 
No.  B07,  Bl  Vic.  No.  942,  etc.        *  County  Court  Act,  1890,  g§  8  and  7.        »  §  6. 
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Not  more  than  nine  banisters  or  advocates  of  seven  years* 
practice  may  be  appointed  by  the  Governor  in  Council  to  be 
judges  of  county  courts  in  Victoria,^  Such  judges  hold  office 
during  good  behaviour.  The  Governor  may  remove  them  for 
absence  from  Victoria  without  leave,  for  incapacity,  and  upon 
the  Address  of  both  Houses  of  the  Legislature.'  Each  judge 
presides  over  such  courts  as  may  be  assigned  to  him  by  the 
Governor  in  Council,  but  his  jurisdiction  runs  throughout  the 
colony."  A  county  court  judge  may  not  practise  at  the  bar, 
nor  sit  in  Parliament,*  and  he  may  be  compelled  to  reside 
within  his  district." 

In  addition  to  the  judge,  there  are  appointed  for  each 
county  court  one  or  more  registrars,  who  may  appoint  deputies 
to  act  for  them  in  cases  of  emergency,  and  one  or  more  bailiSs 
(removable  by  the  judge  for  inability  or  misbehaviour),  with 
power  to  appoint  assistants  by  writing  under  their  hands,' 
The  registrar's  duties  are,  briefly,  to  conduct  the  adminis- 
trative business  of  the  court,  especially  the  proceedings  prior 
to  the  hearing.  He  issues  and  receives  aU  process,  decides  on 
points  of  practice,  administers  oaths,  receives  fees  and  other 
monies,  prepares  lists  of  causes  for  trial,  and  registers  orders 
and  judgments.'  Assistant  registrars  may  be  appointed  at  places 
at  which  no  courts  are  .held,  to  conduct  preliminary  process.* 
The  duties  of  the  bailiff  are,  briefly,  to  execute  the  process  of 
the  coiirt,  by  serving  notices  and  summonses,  enforcing  warrants, 
and  levying  executions.*  Officers  of  the  court  must  not  be 
concerned  for  any  party  in  any  proceeding  before  it,  and 
registrars  and  bailiffs  must  not  perform  one  another's  duties.*" 
Both  registrar  and  bailiff  give  security  for  the  due  performance 
of  their  functions.^^  Any  registrar,  assistant,  or  deputy  proceeded 
against  for  any  act  done  in  obedience  to  a  warrant  issued  by 
him  may  plead  the  warrant  and  the  judgment  upon  which  it 
is  founded  as  a  justification ;  in  similar  cases,  the  bailiff  or 
his  servants  may  justify  under  the  warrant  alone,^*  And  all 
actions  brought  (gainst  any  person  for  anything  done   under 

'  County  Court  Act  1890,  §8.  '  !  10.  »  §  12. 

*  S  14.  There  seems  to  be  do  Testrictian  apoD  his  acceptmg  «&y  other  office 
He  ii  not  within  the  prorisious  of  the  FabUc  Service  Act  (see  Public  Service  Act 
1890,  9  8).  •  1 21.  •  §S  £fi,  28,  88.  '  §  31. 

'  §S  27  and  28.  »  g  34.  »  §  86. 

"  i  88.  "  S  40. 


1  by  Google 


CHAP.  XL       JURISDICTION  OF  COUNTY  COURTS  351 

the  County  Court  Act  must  be  commeaced  within  six  calendar 
months  after  the  commission  of  the  act  complained  o£^  All 
constables  and  police  officers  must  aid  in  the  execution  of 
county  court  process,' 

Subject  to  the  limits  of  locality  previously  mentioned,  the 
jurisdiction  of  a  county  court  extends  to  the  following  cases — 

1.  All  penond  actione  where  the  amount^  value,  or  damagea  aonght 

to  be  recovered  do  not  exceed  £600.^ 

2.  All  actions  of  replevin  where  the  goods  seized  do  not  exceed  in 

value  £500.  {The  action  must  be  brought  in  the  conrt  nearest 
to  which  the  goods  are  situate.)* 

3.  All  actions  of  ^ectment  in  which  the  value  of  the  premises,  the 

poesession  whereof  is  sought  to  be  recovered,  does  not  exceed  ^CO 
a  year,  or  where  the  rent  (exclusive  of  ground  rent)  does  not 
exceed  that  snm.^ 

4.  All  auita  for  account^  administration,  execution  of  trusts,  foreclosure 

or  redemption  of  mortgages,  specific  p^ormance  of  agreements  for 
sale,  purchase,  or  lease,  appointment  of  guardians  to  or  maintenance 
or  advancement  of  infants,  and  dissolution  or  windiug  up  of 
partnerships  or  companies,  where  the  property  in  question  does 
not  exceed  in  amount  or  value  the  sum  of  £500.* 

h.  All  such  actions  of  tort  as  may  be  remitted  by  the  Supreme  Court 
upon  the  affidavit  of  the  defendant  that  the  pkinti£f  has  no  visible 
means  of  support^ 
But  no  county  court  may  try  any  action  for — 

1.  Seduction, 

5.  Breach  of  promise  of  marriage, 

3.  Decision  of  title  to  a  toll,  fair,  or  franchise, 
unless — 

1.  The  parties  have  consented  in  writing  to  the  jurisdiction,^  or 

S.  The  case  has  been  remitted  by  the  Supreme  Court.* 
The  Supreme  Court  has  power,  within  certain  limits,  to 
order  a  transfer  from  the  county  court  to  the  Supreme  Court, 
in  cases  where   it  shall  consider  the   latter  the  preferable 
tribunal"* 

A  judgment  in  the  county  court  is  enforceable  by  execu- 
tion against  the  goods  of  the  judgment  debtor,"  by  attachment 
of  debts  due  to  him,  and  by  charge  on  stock  or  shares  standiug 
in  his  name,  of  which  he  is  beneficial  owner,  and  even  by 

'  County  Court  Act  1880,  §  41.       *  g  43.       '  9  48.       '  §  118.       "  9  119. 

*  3  121.  The  court  baa  power  to  entertain  proceedings  for  injunction  in  all 
cases  otherwise  bUing  within  its  jurisdiction.  ^  9  fil. 

"  g  48.  '8  61.  "  §9  62  and  123. 

"  %  99.  (There  is  a  reserration  of  wearing  apparal  and  tools  of  trade  np  to 
<10.) 
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arrest  of  the  debtor's  person.'  The  bailiff  of  one  county  coart 
ie  bound  to  enforce  the  warrant  of  another*  and  a  county 
court  judgment  may  be  registered  in  the  Supreme  Court  and 
execution  issued  thereupon.^  But  an  appeal  lies  from  a  judg- 
ment, decree,  or  order  (not  being  an  order  of  commitment)  of  a 
county  court  to  the  Supreme  Court  by  special  case  or  motion, 
provided  that  the  point  be  raised  within  a  limited  time,  and  a 
deposit  paid  to  cover  costs*  The  Supreme  Court  may  affirm 
or  reverse  the  decision  appealed  from,  or  order  a  rehearing 
before  itself'  A  county  court  judge  may  also  reserve  any 
question  for  the  decision  of  the  Supreme  Court.* 

Juc^;ment3  of  county  or  other  local  courts  of  record  in  any 
other  Australasian  colony  may  now  be  enforced  in  Victoria, 
provided  that,  upon  adoption  of  a  reciprocal  policy,  the  Governor 
in  Council  has  made  a  proclamation  to  that  effect.^ 

It  must  be  remembered  that  county  courts  are  also, 
practically,  local  Courts  of  Insolvency  (cf  ante,  p.  322). 

'  Coraity  Court  Act  18B0,  IS  107,  108,  116,  and  117.        •  B  101-        »  S  IW- 
•  5§  133,  134.  •  §  133.  •  g  185.  '  §§  187-1*5. 
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CHAPTER  XLI 

lUGISTRATES'   COmtTS 

The  specific  title  of  every  magistrate  in  Victoria  is  "justice  of 
the  peace."  Many  of  the  justices  have  other  offices,  of  a  more 
important  character,  which  influence  their  powers  as  justiceB, 
but,  in  order  that  they  may  act  in  a  magisterial  capacitj,  they 
are  specially  invested  with  the  title.  It  is  generally  known 
that  the  office  of  "justice  of  the  peace  "  is  very  ancient  It 
goes  back  beyond  question  to  the  fourteenth  century,  and  there 
are  traces  of  similar  offices  at  a  still  earlier  date.  As  the 
powers  of  the  autonomous  local  authorities  disappeared  in 
England,  their  places  were  gradually  taken  by  these  officials, 
until  the  whole  character  of  the  local  administration  was 
changed.  For  it  has  always  been  a  distinguishing  feature  of 
the  office  that  it  has  been  created  by  the  Central  Crovemment, 
whereas  the  older  local  authorities  were  created  by  the  locali- 
ties. Every  justice  of  the  peace  holds  his  office  from  and  at 
the  pleasure  of  the  Crown.  Another  remarkable  feature  of 
the  office  is,  that  irom  early  times,  though  not  from  its  com- 
mencement, it  has  been  of  an  faenorary  character.  The  over- 
whelming importance  of  the  justices  in  local  administration 
dates  from  the  time  of  the  Tudors  and  the  Eefonnation, 

Justices  of  the  Peace  in  Victoria  are  of  two  kinds — 
a.  Specially  appointed. 
6.  Exoffido. 

a.  In  eveiy  bailiwick '  such  and  so  many  justices  as  are 
necessary  are  "  assigned  "  by  Commission  under  the  seal  of  the 
Colony  to  keep  the  peace.*     The  Commission  is  in  the  Queen's 

'  For  bailiwicks  cf.  Sapreme  Coart  Act  1S90,  ^  41  ud  42,  and  Sched.  3. 

*  JoBticea  Act  1S90,  3  12. 
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name  and  is  signed  by  the  Govemor.^  Justices  thus  specially 
appointed  have  jurisdiction  only  in  their  own  bailiwicks.  At 
present  there  are  in  Victoria  between  two  and  three  thousand 
of  such  justices.* 

h.  The  following  persons  are  es  offldo  justices  of  the  p 

1,  Uembers  of  tlie  Executive  Conncil, ' 

8.  Jttdgea  of  the  Supreme  Court, 

3.  Chairmen  of  Qeneral  SeseiooH, 

4.  Cortmera  and  deputy  coroaera, 
fi.  Police  nu^trates, 


6.  The  president  of  every  shire  and 

the  mayor  of  every  borough, 

7.  The  mayors  and  majors  elect  of 

Helboume  and  Geeloi^ 


for  every  bailiwick. 


for  every  bailiwick  in  whicli 
any  part  of  tbeir  rounid- 
pality  is  situate,  during 
their  termi  of  office,  and 

twelve  months  afterwarda.* 


No  insolvent  is  capable  of  acting  as  a  justice,  and  the 
Governor  in  Council  may  prohibit  any  justice  from  acting.* 

The  duties  of  justices  are  now  so  numerous  and  important 
that  it  will  be  impossible  to  give  more  than  a  brief  outline  of 
them.  The  simplest  way  will  be  to  note  the  different  capaci- 
ties in  which  a  justice  may  act,  and  shortly  touch  upon  his 
duties  in  each. 

Broadly  speaking,  a  justice  acta  in  three  capacities — 
a.  Ab  a  magistrate  out  of  searione. 
6.  As  a  magistrate  or  judge  in  petty  Besaiona. 
c  As  a  magistrate  or  judge  in  general  a 


a.  The  great  function  of  a  justice  out  of  sessions  is  to 
receive  information  of  the  commission  of  offences,  and  to  pre- 
pare the  cases  for  trial 

Having  heard  information,  either  by  mere  statement  or 
oath,  which  raises  in  his  mind  a  reasonable  probability  of  an 
ofTence  having  been  committed,  he  issues  a  summons  calling  on 
the  accused  to  appear  and  answer  the  charge,  or,  if  the  infor- 
mation has  been  on  oath  and  an  indictable  offence  is  charged,* 
he  may  issue  a  warrant  ordering  his  immediate  arrest."  If  the 
accused  does  not  obey  the  summons,  a  warrant  may  also  be 
issued  after  sworn  proof  of  service.^  A  justice  may  compel 
the  attendance  of  witnesses,  and  the  production  of  docnments.* 

'  Justices  Act  IS9D,  Sched.  S  (form}.  *  Ex  rtlatione  the  Crown  Office. 

■  Justices  Act  1800,  g§  13  oud  14.  *  S§  15  and  le. 

•  §§  19  and  82.  ■  8  80.  '  8  32  (3)-  '  §  29  (3). 
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Daring  the  preliminary  hearing,  the  witnesses  for  the 
prosecution  are  examined  on  oath,  they  may  be  cross-examined 
by  the  accused  or  his  counsel,  and  their  depositions  are  taken 
down  by  the  justice  and  signed  by  them.'  Such  examination 
is  not  a  judicial  proceeding,  and  the  justice  may,  if  be  thinks 
fit,  exclude  the  public  ;^  but  if  the  evidence,  in  the  opinion  of 
the  justice,  raises  a  prima  facie  case  against  the  acciised,  the 
latter  must  be  allowed  to  call  witnesses  for  the  defence,  whose 
depositions  are  similarly  taken.'  Before  hearing  the  accused's 
witnesses,  however,  the  justice,  if  he  thinks  there  is  a  case, 
must  ask  the  prisoner  if  he  wishes  to  make  a  statement  But 
the  question  is  accompanied  by  an  elaborate  caution  as  to  the 
effect  of  such  a  statement,  and  the  accused  is  not  bound  to  say 
anything.*  If  he  does  so,  his  statement  is  treated  in  the  same 
way  as  the  depositions  of  the  witnesses." 

If  the  justice,  after  these  steps,  makes  up  his  mind  to 
commit  the  prisoner  for  trial,  he  forwards  the  information  and 
depositions  to  the  Crown  Sohcitor  (if  the  trial  is  to  take  place 
in  the  Supreme  Court)  or  to  the  clerk  of  the  peace  for  the 
bailiwick  (if  the  trial  is  to  be  at  general  sessions).*  The 
witnesses  for  the  prosecution  may  be,  and  the  material 
witnesses  for  the  prisoner  (except  mere  witnesses  to  character) 
must  be,  bound  by  rew^nisance  to  appear  and  give  evidence 
at  the  triaL^  If  the  proceedings  require  adjournment  at  any 
stage,  the  justice  may  (subject  to  certain  restrictions)  remand 
the  accused  to  custody,^  but  he  may  at  any  stage,  even  after 
committal  for  trial,  take  ball  for  his  reappearance,  except  upon 
a  charge  of  treason.*  The  powers  previously  enumerated  may 
be  exercised  by  a  single  justice  or  by  two  or  more  in  conjunc- 
tion."" 

Besides  these  functions  as  committii^  magistrate,  a  justice 
of  the  peace  may  be  called  upon  to  perform  an  almost  count- 
less number  of  acts  of  a  purely  administrative  character.  He 
may,  in  conjunction  with  another  justice,  order  the  destruction 
of  an  injured  or  diseased  animal,"  commit  a  n^Iected  child  to 

'  JoBKcea  Act  1390,  S  SQ.  >  g  40.  ■  S  44.  *  S  48. 

"  /Wd.  '  g  68.  '  B§  45,  4a.  "  §  60. 

'  gg  2S  (S)  aod  SI.  Tbe  poirer  to  admit  to  bail  eitenda  even  to  the  case  of  a 
penon  foimd  guilty  by  a  coroner's  jury  of  mawUugliter  or  arson  (Coronera 
Act  1890,  g  IZ).  "  g  2B. 

"  Aoimala  Act  1890,  g  IG,  and  Stock  DiseaMi  Act  1390,  S  70. 
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tlie  care  of  the  Department  for  Neglected  Children  or  of  a 
private  person,^  order  a  huBband  to  pay  money  for  the  support 
of  hia  deserted  wife,*  visit  and  examine  gaols*  decide,  in  certain 
cases,  as  to  where  bridges  over  drainage  works  are  necessary,* 
apprentice  orphan  or  deserted  children,"  order  the  return  of  any 
seaman  who  has  deserted  from  a  foreign  vessel,^  direct  a  search 
for  runaways  on  the  complaint  of  the  master  of  such  vessel,' 
command  the  dispersion  of  an  unlawful  assembly,*  or  arrest  a 
person  suspected  of  being  a  foreign  criminal* 

6.  As  a  judge  or  magistrate  in  Petty  Sessions.  A  court  of 
Petty  Sessions  is  an  open  court,  constituted  by  two  or  more 
justices,  a  single  police  magistrate,^''  or  (where  ^e  parties  con- 
sent in  writing),  a  single  justice.^^  Courts  of  petty  sessions  are 
held  at  places  and  times  fixed  by  the  Governor  in  CounciL"  At 
present  there  are  about  240  of  such  places  in  Victoria." 

Every  Court  of  Petty  Sessions  has  a  derk  attached  to  it, 
whose  duty  it  is  to  keep  the  register  of  the  proceedings  of  the 
Court,  and  conduct  its  formal  business.'* 

Besides  the  powers  conferred  on  it  by  special  statutes,  a 
Court  of  Petty  Sessions  has  jurisdiction  in  the  following  cases — 
1.  Offences  made  puniBliable  on  Hammary  conviction. 
S.  All  cases  of  assault  wbere  tbe  damages  claimed  do  not  exceed  ;£50. 

3.  Claims  for  the  restitution  of  goods  alleged  to  be  ill^^y  detained, 

where  the  value  of  the  gooda  does  not  exceed  ;£60. 

4.  Actions  for  "civil  debta  recoverable  Hununarily,"  where  the   sum 

claimed  does  not  exceed  £60.  (Under  the  head  of  "  civil  debts 
recoverable  eummarily "  are  specified  a  large  number  of  cases 
which  do  not,  as  a  rule,  involve  much  dispute  as  to  facts.) 

5.  Enforcement  of  fines  and  penalties  recoverable  before  one  or  moR 

justices,  where  no  special  provision  is  Otherwise  made  for  their 
enforcement.^^ 

1  Neglected  Children's  Act  1890,  SS  ^0  and  63. 

»  Marriage  Act  18B0,  g  43.  »  Gaols  Act  1890.  §  10. 

*  Water  Act  1890,  §  72.         '  Master  and  Apprentices  Act  1890,  ^  6  and  11. 

*  Seamen's  Act  1800,  g  6.  ^  Ihid.  %  8. 
'  Unlawful  Assemblies  and  Processions  Act  1890,  §  6. 

'  Crimes  Act  1890,  §  870. 

'"  A  policfl  magistrate  is  an  official  under  the  PablJe  Service  Act,  baring 
special  qunlificatious  (Public  Service  Act  1890,  §  6).  No  special  statntoty 
power  is  needed  for  the  creation  of  the  office  {Ex  parU  Bargravet  1  A.  J.  R.  23'. 
A  police  magistrate  alone  nay,  as  a  nils,  do  whatever  two  justices  are  authorised 
to  do  (Justices  Act  1890,  g  63).  There  are  at  present  twenty-three  police  magis- 
trates in  Victoria  (  Yatr  Back  of  AwitTalia  1890,  p.  613). 

"  JusUcea  Act  1890,  g  58.     "  g  62.      "  Year  Book  of  AitatTalia  1800,  pL  600. 

"  Jnatices  Act  1880,  §§  64,  65,  "  g  69. 
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But  the  following  cases  are  expressly  excluded  from  its 
jurisdiction — 

1.  Civil  cases  in  which  a  connty  court  lias  not  cogniumce  for  the 

same  caose.' 

2.  Cases  involving  title  to  land.^ 

Procedure  is  by  informatioii  and  summonB,'  and  the  order 
of  the  court  may  be  enforced  by  warrant  of  distress  or  commit- 
ment issued  by  a  single  justice,*  or  by  an  attachment  of  debts,^ 
except  that  a  warrant  of  commitment  cannot  issue  to  enforce 
a  "  civil  debt  recoverable  summarily." '  But  in  all  matters 
involving  the  payment  of  a  fine  of  £5  or  damages  for  assault 
or  for  trespass  by  cattle,  or  involving  immediate  or  contingent 
imprisonment,  an  appeal  lies  from  the  Court  of  Petty  Sessions 
to  the  next  practicable  court  of  General  Sessions  of  the  Peace.' 
And,  ailer  notice  of  such  appeal,  by  consent  of  the  parties  and 
an  order  of  a  judge  of  the  Supreme  Court,  a  case  may  be 
stated  for  the  opinion  of  the  Supreme  Court,  the  parties 
agreeing  that  a  judgment  in  accordance  with  such  opinion 
shall  subsequently  he  entered  at  the  sessions.*  A  judge  of  the 
Supreme  Court  may  also,  on  the  application  of  any  person 
injured  by  a  summary  conviction  or  by  any  order  or  warrant 
of  a  court  of  petty  sessions  or  a  justice,  issue  an  "  order  io 
review,"  calling  on  the  other  parties  and  (if  he  shall  think  fit) 
the  justice  or  justices  involved,  to  show  cause  why  the  proceed- 
ing should  not  be  reviewed."  An  appeal  lies  from  the  refusal 
of  a  single  judge  to  the  Full  Court,^"  and,  in  any  case,  the 
return  of  the  order  takes  place  before  the  FuU  Court,  which 
may  confirm,  quash,  or  vary  the  proceeding  complained  of." 
The  justices  whose  decision  is  questioned  may  file,  explanatory 


c.  As  a  judge  or  magistrate  in  General  Sessions.  There  is 
a  court  of  General  Sessions  of  the  Peace,  which  corresponds  with 
Quarter  Sessions  in  England,"  for  every  bailiwick,  and  sessions 
are  held  at  twenty-eight  places  provided  by  statute,"  at  times 
directed  by  the  Governor  in  Council."  To  each  court  of  General 
Sessions  is  attached  an  ofiBcial,  known  as  the  "  clerk  of  the 

'§73. 


Ct.an 

t,  p.  851. 

»  JuBticee  Act  1890,  g  60. 

g»0. 

'  §  116. 

•  S  50  H).                 '  §  127. 

§141. 

"  9  142. 

"  g  146.                    »  19  14B,  150. 

§m. 

"  Sched.  4.               "  %  176. 
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peace,"  appointed  by  the  Governor  in  Council,  who  issues  process, 
arraigns  prisoners,  records  verdicts,  judgments,  and  proceedings, 
enters  appeals,  files  convictions,  and  generally  conducts  the 
ministerial  business  of  the  court' 

The  only  essential  member  of  the  Court  of  General  Sessions 
is  the  chairman,  who  is  a  specially  qualified  official  appointed 
by  the  Governor  in  Council ;  but  any  one  or  more  ordinary 
justices  having  jurisdiction  within  the  bailiwick  in  which  the 
court  is  held,  may  sit  with  him.^  In  civil  matters,  the  court 
may  hear  all  appeals,  and  take  cognisance  of  all  matters  cog- 
nisable by  the  appellate  jurisdiction  of  courts  of  general  and 
quarter  sessions  in  England.'  In  its  criminal  capacity,  it  may 
try  all  indictable  offences  within  its  bailiwick,  except  about 
twenty  from  the  more  serious  classes  of  crimes.*  Criminal  trials 
at  General  Sessions  are  held  before  juries  of  twelve.' 

Finally,  we  may  notice  the  special  protection  extended  to 
magistrates  and  their  officials  in  the  discharge  of  their  duty. 

Every  action  brought  against  a  justice  for  any  act  done  in 
the  execution  of  his  duty,  may  be  met  by  a  plea  of  "  not  guilty 
by  statute,"  and  if,  after  such  a  plea,  the  plaintiff  fails  to  prove 
that  the  act  was  done  maliciously  avd  without  reasonable  and 
probable  cause,  judgment  must  be  given  for  the  defendant.^ 
But  even  if  the  act  complained  of  was  irregular,  the  complainant 
must  first  proceed  to  have  it  quashed  by  General  Sessions  or 
the  Supreme  Court,''  his  action  must  be  commenced  within  six 
months  after  the  act  complained  of,'  and  before  commencing  it 
he  must  give  one  month's  notice  in  writing  to  the  defendant, 
stating  the  ground  upon  which  he  intends  to  bring  the  action.^ 
Moreover,  such  action  can  only  be  brought  in  the  Supr^ne 
Court,  and  the  defendant  may  tender  amends  before  action  or 
pay  money  into  court  after  action  commenced,  and  if  the 
plaintiff  does  not  recover  more  than  the  sum  tendered  or  paid 
in,  he  is  mulcted  in  costs.'"  Similar  provisions  apply  to  actions 
against  any  officers  of  General  Sessions,  except  that  an  action 
against  a  clerk  o£  the  peace  must  be  commenced  within  four 
months  after  the  happening  of  the  cause  of  action.'^ 

These  special  provisions,  moderate  as  they  are,  form  one 
^  Joaticra  Act  1S90,  gS  181,  1S2.  >  B  178, 179.        *  8  178. 

*  g  179.  ■  Janes  Act  1890, 3  37. 

•Jniticw  Act  1890,  S1S5'  M 1C7.  *  fi  lU. 

*  Xbid.  "  1 166.  "  g;  164, 171-17S. 
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of  the  moat  important  exceptions  to  the  widely-accepted  rule  of 
English  Constitutional  Law,  that  a  government  ofBcial  is  liable 
for  the  consequences  of  hia  unlawful  acts  in  precisely  the  same 
way  as  a  private  citizen.  They  are  admitted,  doubtless,  out  of 
consideration  for  the  honorary  character  of  the  office  of  justice, 
and  the  extreme  difficulty  of  mastering  the  whole  of  its  duties. 
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CHAPTEK  XLH 

COUKTS   OF   HIHES 

"  Within  and  for "  every  Mining  District  there  is  a  Court  of 
Mines,  which  is  held  at  such  times  and  places  as  are  appointed 
by  the  Governor  in  Council.^  Judges  of  County  Courts  are  ac 
officio  judges  of  all  Courts  of  Mines  in  Victoria,*  and,  as  a 
matter  of  fact.  Courts  of  Mines  are  generally  held  on  the  same 
days  and  at  the  same  places  as  County  Courts.'  Owing  to  the 
peculiar  wording  of  the  legislation  on  the  subject,  it  is  some- 
what diEBcult  to  pronounce  whether  Courts  of  Mines  are  strictly 
local  courts,  but  there  can  be  little  doubt  that  a  Court  of  Mines 
is  primarily  intended  to  confine  itself  to  matters  arising  within 
its  own  district.*  It  is,  however,  expressly  provided  that  a 
judge  of  such  a  Court  may  sit  outside  its  territorial  limits." 

Besides  its  judge,  each  Court  of  Mines  has  its  clerk,  with 
assistant  and  deputies,  who  issue  process  and  keep  accounts  of 
the  court  fees,  and  generally  act  under  the  direction  of  the 
judge,  and  also  a  bailiff  and  his  deputies,  who  attend  the  sittangs 
of  the  Court,  and  serve  and  execute  its  process,*  Each  clerk 
and  bailiff  gives  security  for  the  performance  of  his  duties,  and 
the  functions  of  clerk  and  bailifif  may  not  be  performed  by  the 
same  person.^  Clerks  and  bailiffs  of  Courts  of  Mines  are 
protected  against  vexatious  proceedings  in  the  same  way  as 
registrars  and  bailiffs  of  County  Courts.^ 

Apart  from  the  question  of  locality,  the  jurisdiction  of  a 
Court  of  Mines  extends  generally  to  all  questions  and  disputes 

>  HiDM  Act  ISeo,  S  lis.  *  Caaatj  Court  Act  18S0,  9 1I> 

>  Tear  Book  ^Aiatralja  18S0,  p.  604. 

*  Mines  Act  ISBD.     Compare  S§  13S  and  SIO,  etc.  ■  S  "8. 

•  SS  120-12(1.  »  g§  127,  128.  »  §  129.     Ante,  p.  860. 


ll:„..,..V^.OO^IC 


CHAP,  xui    JURISDICTION  OF  COURTS  OF  MINES  361 

of  law  or  equity  arising  between  miners  in  relation  to  mining 
on  Crown  Lands,  and  particularly  to  questions  concerning — 

1.  ClaimB  bf  virtue  of  minen'  rights  or  licencei  to  the  luer  of  Crown 

Land  or  the  user  or  sale  of  water  thereon. 

2.  Tresp&w  to  of  ouster  of  auch  ckima. 

3.  Contracts  and  partnerships  for  the  conduct  of  mining  operations  on 

Crown  Lands. 

4.  Mortgages  or  charges  of  mming  property. 

5.  Bonndaiies  of  mining  property.^ 

Moreover,  it  has  jurisdiction  to  award  compensation  to 
owners  of  private  property  whose  lands  have  been  claimed  for 
mining  purposes.* 

Within  the  scope  of  its  jurisdiction,  a  Court  of  Mines  acta 
both  as  a  Court  of  First  Instance  and  as  a  Court  of  Appeal 
from  the  Warden  of  the  District.'  But  where  in  an  action  of 
debt  or  contract  which  could  have  been  brought  in  the  Warden's 
Court,  the  plaintiff  does  not  recover  more  than  £100,  he  cannot 
recover  more  than  the  costs  which  would  have  been  payable  in 
the  Warden's  Court,  unless  the  judge  of  the  Court  of  Mines 
issues  a  special  certificate.*  Subject  to  this  limitation,  however, 
a  Court  of  Mines  has,  when  acting  within  its  jurisdiction,  all 
the  powers  of  the  Supreme  Court  in  analogous  cases,  including 
the  power  to  grant  a  warrant  of  possession.*  But  the  form  of 
proceedings  is  similar  to  that  in  use  in  the  County  Court, 
except  that  in  all  cases  either  of  the  parties,  as  well  as  the 
judge,  may  require  the  trial  of  any  question  of  fact  by  a  jury 
of  six  assessors.^ 

The  decree  or  order  of  a  Court  of  Mines  is  enforced  by 
execution  against  the  property,^  and  any  person  faiHng  to  pay 
money  directed  by  it  may  be  summoned  and  examined  as  to 
his  assets,  with  liability  to  imprisonment  if  he  fail  to  attend.* 
Moreover,  the  Court  may  grant  injunctions,  appoint  managers 
of  undertakings,  and  provisional  guardians  of  lunatics  against 
whom  it  is  desired  to  take  proceedings."  And  baUiffs  of  Courts 
of  Mines  must  execute  the  decisions  of  Wardens,  duly  certified 
to  them." 

Finally,  an  appeal  lies  from  the  decision  of  a  Court  of 

1  MinM  Act  1S90,  g  135.  ■  3  311. 

'  g2H.     For  the  powers  of  this  official,  cF.  oni*,  pp.  3*7,  348. 
*  ilin«a  Act  1890,  g  21S.  *  %  135.  ■  %  172. 

^  9  183.  '  %  186,  188.  '  ig  176,  IBS,  206.  "  g  M2. 
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Mines  to  the  Full  Supreme  Court,  either  by  way  of  special  case 
stated  by  the  judge  himself,  or  by  way  of  substantial  appeal 
ftom  his  decision.*  But  unless  the  proceeding  is  an  appeal 
from  an  order  of  the  Court  of  Mines  granting  a  rehearing 
before  itself  (which  it  is  competent  to  make  *)  the  appellant 
must  give  security  for  the  costs  of  the  appeal'  The  Full  Court 
may  either  afBrm,  reverse,  or  vary  the  decision  appealed  front, 
or  may  direct  a  rehearing  before  the  Supreme  Court,*  and  in 
either  case  the  result  is  transmitted  to  the  clerk  of  the  Covirt 
from  which  the  appeal  is  brought,  and  is  binding  on  it.' 

>  Uinea  Act  ISSO,  §3  SOS,  210.  *  f  207,  208. 

■  1 210.  '  S  211.  *  %  21S. 
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CHAPTER  XLIII 

ON   THE    LEGAL   BEUTIONS   BETWEEN   THE    CBNTBAL   AND    LOCAL 
GOVERNMENTS 

Hakdlt  less  impartant  than  a  clear  understanding  of  the  dis- 
tinction between  central  and  local  gOTemment,  is  a  knowledge 
of  the  links  which  bind  the  two  together.  For  the  balance  of 
power,  which  gives  so  much  of  its  character  to  the  tone  of 
governmental  functions  as  a  whole,  is  decided  almost  as  much 
by  the  nature  of  these  relations  as  by  the  comparative  strength 
of  the  two  authorities. 

In  Victoria,  it  is  not  difBcult  to  trace  the  nature  of  these 
links.  In  every  important  point  the  relation  between  the 
central  and  local  authorities  is  that  of  master  and  servant. 
Hence  the  overwhelming  power  of  central  machinery,  and  the 
overwhelming  importance  of  the  seat  of  central  government. 
In  the  earlier  chaptera  of  this  book,  we  have  seen  how  it  was 
that  the  scheme  of  government  in  Victoria  naturally  assumed 
this  aspect  We  have  now  to  notice  how  it  is  practically 
exemplified  at  the  present  day. 

There  are  three  principal  ways  by  which  the  central 
government  acts  upon  a  local  authority ;  viz.,  by  control  of 
local  legislation,  by  appointment  of  local  ofiicials,  and  by 
disposal  of  public  funds. 

In  the  first  place  we  have  noticed '  that  a  municipal 
by-law  may  be  repealed,  without  reason  assigned,  by  order  of 
the  Governor  in  Council,  that  is,  by  the  executive  authority  of 
the  central  government  This  power  of  the  Governor  in  Council 
extends  not  only  to  cases  in  which  the  municipal  legislature 

1  ^no,  p.  3SS. 
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has  exceeded  its  powers  Id  passing  t^e  by-law,  but  also  to  cases 
in  which  the  central  authority  diSers  from  the  local  in  a 
matter  within  the  legitimate  scope  of  the  latter'a  action.  But 
in  the  former  class  of  cases,  where  the  municipal  legislation  is 
clearly  illegal,  the  initiative  may  also  be  taken  by  a  private 
person,  without  waiting  for  an  actual  case.  And  the  central 
judicial  authority,  the  Supreme  Court,  may  declare  the  l^;isla- 
tion  in  question  to  be  illegal  and  null. 

The  example  of  the  mining  boards  is  still  clearer.  For 
here  no  enactment  of  the  local  authority  is  even  prtnux  facie 
binding  until  it  has  been  certified  as  legal  by  an  officer  of  the 
central  authority ;  and,  even  when  fully  in  action,  a  mining 
by-law  may  be  revoked  by  the  Governor  in  Council,  upon  the 
application  of  an  objector. 

And  of  course  it  is  perfectly  lawful  for  the  central 
authority,  by  the  exercise  of  its  own  legislative  power,  not 
merely  to  alter  and  repeal  all  local  legislation,  but  even  to 
abolish  or  reform  the  local  authority  itself  Doubtless  there 
was  once  a  time,  in  England,  when  such  a  claim  on  the  part 
of  the  central  authority  would  have  been  met  by  a  plea  of 
■ultra  virea.  But  the  time  for  that  plea  has  long  since  passed, 
even  in  England.  And  it  has  never  existed  in  Victoria.  From 
the  very  beginnii^  of  Victorian  history,  local  authorities  have 
been  the  creatures  of  and  controlled  by  the  central  l^slature. 

Secondly,  the  central  government  controls  the  local  by  the 
appointment  of  officials.  It  is  true  that  municipal  ofBcials  are, 
for  the  most  part,  appointed  by  the  councils,  or  elected  by  the 
ratepayers,  the  principal  exception  to  this  rule  being  in  tie 
case  of  the  auditors  who  are  appointed  by  the  Governor  in 
Council  to  audit  the  municipal  accounts.  But  even  in  the 
case  of  the  locally  appointed  officials,  the  central  authority 
reser\'e8  the  power  of  deciding  upon  the  legality  of  their  ap- 
pointments, and  in  some  instances  of  pronouncing  upon  their 
professional  capabilities.' 

And,  as  we  have  just  seen,  the  officials  of  the  mining 
districts  are  almost  wholly  appointed  and  paid  by  the  central 
government,  and  are,  therefore,  primarily  accountable  to  the 
central  authority  for  their  actiona  Their  tenure  being  the 
ordinary  official  tenure,  in  the  event  of  their  acting  in  accord- 
1  AnU,  p.  SIS. 
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ance  with  the  wish  of  the  local  in  opposition  to  that  of  the 
central  authority,  they  can  be  dismissed  by  the  latter. 

In  the  department  of  local  judiciary,  the  influence  of  the 
central  authority  13  even  more  abundantly  clear.  There  are 
no  municipal  courts  of  justice,  as  there  are  in  England.  Every 
ju(%e,  every  magistrate,  who  dispenses  justice  in  the  districts, 
is  directly  appointed  by  the  central  power,  with  the  single 
exception  of  the  cbairmen  of  the  municipalities ;  and  when  it  is 
remembered  that  a  single  ordinary  justice  cannot  act  judicially 
without  the  consent  of  the  parties,  it  will  be  understood  that 
even  the  local  administration  of  justice  is  in  the  hands  of  the 
central  power.  Nor  is  it  unimportant  to  remember  that  the 
agents  of  justice,  the  police  force,  are  entirely  a  central  body. 

But  finally,  it  is  perhaps  in  the  matter  of  public  monies 
that  the  central  authority  keeps  the  most  eSective  control  over 
the  localities.  The  local  authorities  have  always  looked  to  the 
government  at  Melbourne  for  pecuniary  assistance.  From  the 
days  when  it  was  attempted  to  force  District  Councils  into 
existence  by  a  promise  of  a  share  in  the  Crown  Land  Revenue, 
down  to  the  wholesale  endowment  of  municipalities  in  1874, 
there  has  been  a  uniform  system  of  subsidising  which  has  at 
length  grown  into  a  habit.  But  no  less  marked  than  the  fact 
itself  has  been  the  manner  of  its  treatment.  The  municipalities 
have  not  been  invested  with  the  unalienated  land  within  their 
limits,  nor  with  the  revenue  Irom  forests,  rivers,  or  mines 
within  their  districts.  It  is  true  that  they  have  been  empowered 
to  tax  their  constituents,  and  to  borrow  money  on  their 
property.  But  a  municipality  which  relies  entirely  upon  its 
ordinary  revenue  is  still  a  rarity,  and  the  endowment  which  it 
obtains  from  the  central  authority  is  given  in  the  most  paternal 
way,  by  cash  subsidy  dependent  upon  the  happening  of  certain 
conditions,  as  may  be  seen  by  any  one  who  chooses  to  read  the 
annual  Appropriation  Acts.'  Doubtless  there  have  been  good 
reasons  for  this  practice,  but  its  influence  upon  the  munici- 
palities has  been  very  marked,  in  a  want  of  public  spirit,  an 
absence  of  sense  of  responsibility,  a  hungering  after  a  division 
of  the  spoil,  and  a  feeling  of  dependence  upon  the  central 
authority.  It  is,  however,  as  the  prime  cause  of  the  last  effect, 
that  we  have  to  notice  it  here. 

'  The  eipenditQre  of  the  Bailway  Fuatl,  of  coune,  also  acts  in  the  ume  vxj. 
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ATTEMPTS   TOWARDS   A   FEDERAL   TWION 

We  have  seen  that  when  the  colony  of  Victoria  was  first  con- 
stituted, by  separation  from  New  South  Wales,  there  was  a 
definite  attempt  by  the  Colonial  Office  to  establish  a  federal 
executive  for  Australia,  in  spite  of  the  fact  that  the  Imperial 
Parliament  had  deliberately  refused  to  create  a  federal  I^is- 
lature.  We  have  seen  that  this  attempt  came  to  nothing, 
although  traces  of  it  remained  until  the  year  1861.  We 
have  seen  also  that  no  attempt  was  made  by  the  Imperial  or 
the  Victorian  legislature  to  revive  the  subject  on  the  grant  of 
Eesponsible  Government  to  the  Australian  colonies  in  1855. 

But  the  matter  was  talcen  up  with  considerable  enei^  by 
the  colonies  themselves  shortly  aft«r  the  latter  date,  and  a  brief 
outline  of  the  more  important  stages  in  the  progress  of  the 
movement,  which  has  to  a  certain  extent  become  law,  may 
here  be  given. 

On  the  16th  January  1857,  Mr.  Gavan  Duffy  moved  in 
the  Legislative  Assembly  of  Victoria  for  the  appointment  of  a 
committee  to  consider  and  report  upon  the  necessity  for  a 
federal  union  of  the  Australian  colonies  for  legislative  purposes.' 
After  eight  months,  the  committee  presented  a  report,'  which 
recommended  that  the  colonies  of  New  South  Wales,  South 
Australia,  and  Tasmania  should  be  invited  to  send  del^ates  to 
a  conference  which  should  settle  all  preliminary  questions  as 
to  the  line  of  action.*  On  the  very  day  that  this  report  was 
presented,  viz.  the  9th  September  1857,  the  Governor  laid  on 
the  table  of  the  Assembly  a  despatch  from  the  Secretary  of 

'   r.  and  P.  of  Lag.  Abb.,  1858-67,  nib  data. 
»  Ibid.  Yol.  iii.  p.  HI.  '  Ibid,  fith  September  1857. 
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State  for  the  Colonies,  eDclosing  copies  of  correspondence  which 
showed  that  influential  Australians  in  England  were  uiging 
the  Imperial  Qovemment  to  take  up  the  matter  once  more.^ 
Thus  encouraged,  both  Houses  of  the  Victorian  Legislature 
agreed  to  the  recommendations  of  the  committee's  report,*  and 
early  in  the  foUowii^  session  it  was  announced  that  New  South 
Wales  and  South  Australia  had  definitely  given  in  their 
adhesion  to  the  scheme,'  whilst  Tasmania,  two  months  later, 
forwarded  an  equally  decided  assent* 

Shortly  after  these  events,  viz.  in  the  year  18B9,'  the  new 
colony  of  Queensland  was  created  by  separation  from  New 
South  Wales,  and  the  need  for  federal  union  became  increasii^ly 
evident.  On  the  3d  May  1860,  the  Legislative  Assembly  of 
Victoria,  acting  on  the  report  of  a  new  committee,  recommended 
that  the  new  colony  be  invited  to  join  in  the  arrangements,^ 
and  before  the  close  of  the  year  the  invitation  had  been 
cordially  accepted  by  the  Queensland  government^  \a.  the 
year  1862,  a  communication  was  received  from  Tasmania,  to 
the  effect  that  the  Tasmanian  delegates  to  the  conference  had 
been  actually  appointed,"  and  thereupon  both  Houses  of  the 
Victorian  legislature  agreed  to  communicate  with  the  other 
colonies,  with  a  view  of  securing  a  general  nomination  of 
representatives.* 

But  here  the  matter  seems  to  have  halted,  until,  in  the 
first  session  of  1870,  a  new  committee  was  appointed,  again  on 
the  motion  of  Mr.  Duffy,  who  had  been  persistent  in  bis  efforts 
to  secure  consideration  of  the  subject^"  The  committee  had 
barely  time  to  recommend  the  appointment  of  a  Boyal  Com- 
mission, when  the  session  came  to  an  end.*^  The  si^gestion 
was  however  adopted,  and  in  the  second  session  the  Conmiission 
presented  a  report  which  recommended  permissive  legislation, 

'  Copies  in  V.  o.tid  P.  (L.  A.),  16Bfl-E7,  vol.  ir.  p.  1386. 

'  Ibid,  leth  September  and  17th  November  1SE7. 

'  Copiet  of  coTTMpondeiiw  in  V.  and  P.  (L.  A.),  18G7-SS,  vol.  L  p.  ttSI. 

*  Ibid.  i.  SaS. 

'  By  Let1«TS-F>iteiit  tnA  Ordei  in  Coancil  of  Sth  Jane  ISGO,  conGnned  by 
Impeml  StetDte,  24  &  26  Tic.  0.  it. 

•  V.  and  P.  (U  A.)  1859-80,  8d  May. 

'  Copy  correepondenoe  in  V.  and  P.  (L.  A.),  I8flO-81,  vol.  I  p.  661. 

■  Copy  in  Ond.  1861-62,  vol.  i  p.  779.  '  Ilnd.  17th  Jnne  1882. 

"  r.  aitd  P.  (L  A.),  1870,  Ist  Session,  2d  June. 
"  Copy  Beport  in  ibid.  vol.  L  p.  856. 
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enabling  such  colonies  as  might  think  fit  to  do  so,  to  enter  into 
arrangements  for  concerted  action.  The  majority  of  the  com- 
missioaers  also  made  a  somewhat  startling  soggestion,  to  the 
effect  tiiat  each  colony  should  he  allowed  to  exercise  treaty- 
making  powers  on  its  own  behalf.^ 

Conferences  on  various  topics  of  intercolonial  interest  were 
from  time  to  time  held,  subsequently  to  this  date.  One  con- 
ference which  aat  in  Melbourne  in  the  year  1880,  comprised 
representatives  from  New  South  Wales,  Victoria,  and  SonUi 
Australia,  and  diacuased  a  large  number  of  important  subjects, 
including  an  uniform  tariff,  a  general  Australian  Comt  of 
Appeal,  and  the  immigration  of  Chinese.*  On  its  adjournment 
to  Sydney,  the  conference  was  strengthened  by  the  adhesion 
of  the  colonies  of  Queensland,  Tasmania,  Western  Australia, 
and  New  Zealand.'  The  adjourned  conference  then  agreed  to 
the  form  of  bills  for  the  establishment  of  an  Australasian  Court 
of  Appeal,  and  for  the  execution  of  intercolonial  warrants  of 
apprehension.^  New  South  Wales  and  Victoria  also  t^^reed 
(with  exception  of  details)  on  one  Bill  to  restrict  the  influx  of 
Chinese,"  and  four  other  colonies  to  another,*  for  the  same  pur- 
pose. And  all  the  colonies,  except  Western  Australia,  agireed 
to  a  strong  protest  against  the  action  of  the  government  of 
that  colony  in  encouraging  Chinese  immigration.^  But  the 
Imperial  Government  declined  to  interfere  with  the  action  of 
Western  Australia,^  and  the  conference  itself  failed  to  agree 
upon  the  terms  of  a  Federal  Council  Bill." 

At  last,  however,  a  convention  which  met  in  Sydney  at  the 
close  of  the  year  1883,  and  in  which  all  the  seven  colonies  of 
the  Australasian  group  were  represented,"  succeeded  in  pro- 
ducing definite  results.  The  immediate  incentives  to  the  meeting 
were  the  apprehended  designs  of  the  French  Republic  in  the 
New  Hebrides,  and  the  action  of  the  Queensland  Government 
in  opposition  te  them.     But  although  much  interest  was  dis- 

'  Copy  in  V.  and  P.  (L  A.),  1870,  2d  Seas.,  i-ol.  ii.  p.  «7. 

=  r.  ond  P.  (L.  A.),  1880-81,  vol.  iv.  p.  883  (JlinnUs). 

'  Ibid.  p.  417  (Minutes).  *  Ibid,  pp.  43B-«e.  •  Ibid.  p.  451. 

«   r.  and  P.  (L.  A.),  1880-81,  vol.  iv.  p.  455,  '  Ibid.  p.  477  (copy). 

'  r.  and  P.  (L.  A.),  1S81,  toI.  ii.  p.  317. 

*  V.  and  P.  (L.  A.),  1880-81,  vol.  iv.  |).  459. 

'•  Sir  William  des  Vceiix,  governor  of  Fiji  and  High  CommissioQer  of  the 
Western  Pacific,  waa  also  admitted  at  hia  onn  request  {S^oH  oflhtAtatralatiaii 
Conxniim  o/ 1883,  p.  3.) 
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plaTed  in  this  question,  and  resolutions  npon  the  subject  were 
arrived  at,  the  chief  importance  of  the  convention  for  our  immedi- 
ate purpose  is  that  it  agreed  to  the  terms  of  a  Federal  Council 
Bill,  which,  with  some  alteration,  ultimately  became  the  law  of 
the  Empire.'  More  than  eighteen  months  elapsed  before  this  re- 
sult was  accomplished,  but  in  August  1885  the  "Federal  Council 
of  Australasia  Act  1885  "  received  the  Eoyal  Assent' 

In  its  terms  it  is  a  purely  permissive  measure.  It  provides 
that  there  shall  be  a  Federal  Council,  so  soon  as  four  of  the 
Australasian  colonies  shall  have  ^reed  to  join  it  in  manner 
provided  by  the  Act.*  But  the  joining  of  any  colony  is  entirely 
within  its  own  option,  and  a  colony  which  has  once  joined  may 
withdraw,  though  remaining  subject  to  the  federal  legislation 
which  affected  it  as  a  member  of  the  Council,  until  such  legis- 
latiou  ia  altered  or  repealed  by  the  Council  itselt*  Each  self- 
governing  member  of  the  group  ia  entitled  to  send  two  repre- 
sentatives, each  Crown  colony  one,*  The  manner  of  choosing 
and  the  tenure  of  representatives  is  left  entirely  to  the  legis- 
lature of  the  colony  in  each  case.^ 

When  once  constituted,  the  Council  must  sit  at  least  once 
in  every  two  years,  beii^  summoned  by  the  Governor  of  the 
Colony  in  which  it  has  itself  decided  to  hold  its  next  session.^ 
But  special  sessions  may  be  called  at  any  time  upon  the  request 
of  the  Oovemors  of  three  colonies,  to  deal  with  matters  speci- 
ally mentioned  in  the  convening  proclamation.*  The  Council 
is  competent  to  proceed  to  business  if  a  majority  of  the  whole 
number  of  its  members,  representing  a  majority  of  the  colonies 
with  respect  to  which  the  Act  is  in  operation,  are  present,  not- 
withstanding any  vacancy  in  the  representation  of  a  colony.* 
Questions  are  decided  by  the  votes  of  members  taken  viritim, 
the  president,  who  is  elected  each  session,  having  an  ordinary 
(as  well  as  a  casting)  vote.'" 

'  The  chief  alterations  are  in  %  20  (addition)  and  31  (entirelr  new).  There 
wu  very  little  diacnwioii  on  tlie  meieore  in  the  Imperial  Parliament 

"  48  k  IB  Vic  0.  80.  »  §§  2  "d  80.  *  S  31. 

'  g  6.  At  the  request  of  the  "legislatnKS  of  the  colamea,"Her  M^'eetjmaj, 
bj  Order  in  Conncil,  incroaae  the  number  of  representatives  of  any  colony.  (Does 
this  mean  at  the  joint  reqaest  of  all  the  colonial  legislatures  t  Cf.  §  1).  A 
"Crown  colony"  is  defined  as  "any  colony  in  which  the  control  of  public  officers 
is  retained  by  Her  Majesty's  Imperial  Qovemment "  (3  1). 

•  g  S.  '  3§  1  and  11.  *  S  11. 

*  SI  10  u>d  13.  "  gg  12  and  13. 
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The  authority  of  the  Council  ia  almost  purely  l^islative, 
and  extends  to  the  following  matters — 

(L)  The  relations  of  AmtnUaia  with  the  iaUndB  of  the  Puific. 
(ii)  Prevention  of  the  influx  of  ciiminale. 
(iii.)  Hiheriee  in  Aiutraluian  w&ters  beyond  territorial  limits. 
(It.)  The  serrice  of  civil  process  of  an  Ansttalaaiau  conrt  out  of  the 

jurisdiction  of  its  own  colony. 
(t.)  The  enforcement  of  judgmente  of  courts  of  law  of  any  colonj 

beyond  the  limits  of  the  colony. 
(vL)  The  enforcement  of  criminsl  process  beyond  the  limits  of  "  the 
colony  "  in  which  it  is  issued,  and  the  extradition  of  offenders.* 
(vii.)  The  ciulody  of  offenders  on  boaid  ships  belonging  to  the  Colonial 
GoTemments  beyond  territorial  limits, 
(viii)  Any  matter  which  at  the  reqnest  of  "the  legislatures  of  the 
colonies"  Her  Majesty  may  refer  to  the  Council. 
(ix.)  Any  matter  "  of  general   Aostnlasian  interest "  Qpon  which  the 
vEuioiu  colonial  l^islatnres  may  l^islate  within  their  own 
limits,  and  which  has  been  referred  to  the  Council  by  the  legis- 
latures of  any  two  colonies. 
(i.)  Qoesdons  relating  to  any  two  or  more  colonies  or  their  relations 
with  one  another,  which  the  governors  of  these  colonies,  upon  an 
address  of  the  legislatures  of  such  colonies,  shall  refer  to  the 
Council^ 
But  every  bill  passed  by  the  Council  must  be  presented 
for  the  Royal  Assent  to  the  Governor  of  the  colopy  in  which 
the  Council  is  sitting,  who  may  assent  to,  refuse,  or  reserve 
the  measure,  or  suggest  amendments  in  it*     The  assent  to  a 
reserved  bill  must  be  notified  to  the  Council  or  proclaimed  in 
the  colonies  affected  within  one  year  £rom  its  receipt  by  the 
Home  Government,  and,  within  a  similar  time,  a  measure  to 
which  the  Governor's  assent  has  been  given  may  be  disallowed* 
"When  duly  assented  to,  the  Acta  of  the  Federal  Council 
have  the  force   of  law,   and   override   colonial  enactments, 
throughout  the  colonies  represented,  except  in  the  case  of 
legislation  on  matters  specially  referred  by  the  legislatures,' 
which  binds  only  the  referring  colonies  and  those  which  sub- 
sequently adopt  it' 

Moreover,  the  Federal  Council  may  make  representations 
to  Her  Majesty  on  matters  of  general  Australasian  interest,  or 

■  Doei  this  mesD  onjr  colony,  or  only  s  colony  within  the  Anstrslasian  gnap  1 

There  is  no  definition  of  ' '  colony  "  in  the  Act 

■  IS  &  4B  Vic  c  60,  gg  IG  and  16. 

*  1 17.     Every  bill  on  sobjects  1,  2,  snd  3  mntt  be  nserved,  unlsn  prerioosly 
ipproved  of  by  Her  M^saty.  *  H  18  and  19. 

'  g  IG  (i).  *  K  30,  22. 
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on  the  relations  of  the  colonies  with  the  possessions  of  foreign 
powers.^ 

The  Federal  Council  Act  was  adopted  by  Victoria,  as  from 
the  9th  December  1885,  by  the  (Victorian)  Act  49  Vic.  No. 
843.  This  statute  provides  that  the  representatives  of  Vic- 
toria in  the  Council  shall  be  appointed  and  removed  by  the 
Governor  in  CounciL  They  must  be  members  of  Parliament, 
and,  where  practicable.  Responsible  Miniatera  of  the  Crown.* 
Their  appointments,  resignations,  and  removals  mast  be  noti- 
fied by  message  to  both  Houses  of  Legislature  within  foarteen 
sitting  days  from  their  taking  place,'  No  matter  is  to  be 
referred  from  Victoria  under  the  provisious  of  the  Federal 
Council  Act,  except  by  Act  of  the  Parliament  of  Victoria.* 

The  necessary  preliminaries  having  been  compHed  with, 
the  Federal  Council  held  its  first  session,  at  Hobart,  in  January 
1886.  On  this  occasion  Victoria,  Queensland,  Tasmania, 
Western  Australia,  and  Fiji  were  represented.*  At  the  second 
session,  held  in  1888,  F^i  did  not  appear.  At  the  third,  in 
1889,  Fiji  was  still  unrepresented,  bat  South  Australia  appeared.* 
The  Council  has  passed  a  few  Acts,  the  most  important,  per- 
haps, of  which  are  the  49  Vic.  No.  3,  on  the  subject  of  the 
service  of  civil  process  out  of  the  jurisdiction  of  the  court 
issuing  it,  and  the  49  Vic.  No.  4,  the  "  Australasian  Jut^ments 
Act  1886."  By  an  Act  of  the  year  1889,  Victoria  has  also 
referred  to  the  Federal  Council  the  followii^  subjects — 

(L)  The  laws  lelating  to  letterft-pat«ut 
(ii.)  The  natunlisiitioii  of  aliens  of  European  descent 
(iiL)  The  status  of  corporations  and  joint  stock  companies. 
(iv.)  The  recognition  in  other  colonies  of  orders  and  declarations  of  the 

Supreme  Court  in  matters  of  lunacy. 
(v.)  The  compulsoiy  production  to  the  Supreme  Court  of  documents  or 

proper^  required  for  the  purposes  of  proceedings  in  the  Supreme 

Court  of  any  other  colony,^ 

There  has  been  one  meeting  of  the  Federal  Council  since 
this  Act  was  passed,  but  only  one  step  was  taken  to  give  effect 
to  it 

'  48  *  i8  Tic  c  eo,  §  29.  »  *B  Vic.  No.  8*8,  g  8.  '  S  *■ 

*  g  6.  Presumably  this  section  cannot  limit  the  powers  conferred  on  the 
Ctovemor  by  the  ISth  soctton  of  the  Federal  Council  Act,  bnt  it  will  be  noticed 
that  those  powers  most  be  eierciaed  with  the  advice  of  the  £iecutiTe  Conncil 
(t  1).  '  Cf.  Tolume  of  Fotei  and  Froatdiny*. 

*  South  Australia  has  since  withdrawn,  '  G3  Vic  No.  1002. 
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And  it  has  been  very  generally  felt  that  the  Federal 
Council  can,  at  the  best,  only  be  r^arded  as  a  step  in  the 
direction  of  union.  There  are  two  main  objections  to  it  as  a 
federal  oi^an. 

In  the  first  place,  its  membership  is  purely  optional  Not 
only  may  any  colony  refuse  to  join,  a  power  which  has  been 
used  by  the  great  colony  of  New  South  Wales,  the  mother  of 
four  members  of  the  group,  but  any  member  which  is  opposed 
to  any  proposal,  however  vital  to  the  interests  of  the  others, 
may  cripple  its  prospects  of  success  by  withdrawing  from  the 
anion.  It  is  not  surprising,  therefore,  to  find  that  the  matters 
with  which  the  Federal  Coundl  has  hitherto  dealt  have  been 
those  only  of  second-rate  importance. 

But,  in  the  second  place,  the  absence  of  an  executive  and 
a  judiciary  of  a  federal  character  leaves  the  Council  in  the 
position  of  a  limbless  trunk.  The  Acts  of  the  Council  are, 
doubtless,  binding  upon  the  executive  officials  and  the  courts 
of  the  various  colonies  represented  in  it,  and  so  long  as  there 
is  but  little  difference  of  opinion  upon  the  subjects  with  which  it 
deals,  these  agents  are  doubtless  suificient.  But,  in  the  event  of 
a  real  conflict  of  views  between  one  colony  and  another,  it  is  too 
much  to  assume  that  the  machinery  of  a  colonial  government 
wotdd  be  promptly  and  effectively  used  to  enforce  legislation 
of  whidi  it  did  not  approve,  and  which,  possibly,  had  been 
passed  at  the  si^gestion  of  its  rival.  And,  even  in  times  of 
harmony,  the  absence  of  a  revenue  and  visible  engines  of  power 
must  tend  greatly  to  weaken  the  influence  of  any  legislative  body.' 

It  is  not  surprising  to  find,  therefore,  that  a  very  decided 
movement  in  &vour  of  a  closer  union  is  on  foot  As  is 
well  known,  a  conference  met  at  Melbourne  in  February  1890, 
to  consider  the  preliminaries  of  a  new  attempt.  All  the 
Australasian  colonies,  with  the  exception  of  Fiji,  were  repre- 
sented, aud  if  cordiality  of  expression  go  for  anything,  the 
prospects  of  ultimate  success  are  good.  The  conference  did 
very  nearly  all  that  it  could  do.  It  thoroughly  and  openly 
delated  the  whole  subject  in  a  session  of  several  days'  duration, 
and  ultimately  adopted  resolutions  bindii^  its  members  to  use 
their  efforts  to  procure  the  immediate  appointment  by  their 

'  Ab  a  matter  of  faoC,  the  tenn  Ftderal  Coimcil  is  misleading.     The  unioa  tt 
present  eiiatiog  la  one  of  the  rare  examples  of  Canfedtralion  now  snrTiviiig. 
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variou3  I^slatures  of  delegates  to  a  Constituent  Convention.* 
Moat  of  the  colonies  have  already  appointed  their  representa- 
tives, and  it  is  generally  anticipated  that  the  Convention  will 
meet  early  in  the  year  1891,*  It  is,  however,  to  be  noticed 
that  New  Zealand,  though  in  the  most  friendly  way,  has 
intimated  clearly  that  she  will  be  unable  to  join  a  union  at  the 
present  time.  If  it  is  accomplished,  the  Federation  will,  for 
the  present  at  least,  be  Australian,  not  Australasian. 

Meanwhile,  it  may  be  permissible  to  point  out,  that  if  the 
Australian  colonies  accomplish  federation  under  existing  cir- 
cumstances, they  will  succeed  in  a  political  experiment  for 
which  there  is  practically  no  precedent  in  modem  times.  All 
through  modem  history  there  has  been  one  and  but  one 
determining  cause  of  political  union  between  communities — 
■  physical  force,  or  the  fear  of  physical  force.  In  Switzerland, 
Germany,  Austro-Hungary,  Sweden  and  Norway,  the  United 
States  of  America,  Canada,  Mexico,  Central  America,  the  tale 
has  been  always  the  same.  No  community  has  consented  to 
link  its  fortunes  with  the  fortunes  of  another,  save  when  in- 
stigated by  fear  of  violence  from  that  other  or  a  third  power. 
Many  attempts  have  been  made  on  other  grounds,  many  other 
excellent  motives  have  su^ested  themselves  to  thinking  men. 
But  the  determining  caose,  the  dead  lift  over  the  hill,  has 
always  been  force  or  the  fear  of  it  It  is  curious  to  notice 
how,  even  in  the  history  of  Australia,  the  same  factor  has  been 
potent.  Three  times  before  this  the  Australian  colonies  have 
made  distinct  efforts  towards  union.  The  dates  of  these  efforts 
are,  as  we  have  seen,  1856  and  the  following  years,  IS'ZO,  and 
1881-3.  Which  three  dates  coincide  with  the  Crimean  War, 
the  Franco-Prussian  War,  and  the  real  or  fancied  aggressions  of 
France  in  the  New  Hebrides.  And  even  the  present  attempt, 
thoi^h  not  directly  due  to  fear  of  aggression,  and  on  that 
account  the  more  remarkable,  is  still  largely  due  to  military 
circumstances.  A  reading  of  the  correspondence  which  led  to 
it  shows  clearly  that  the  occasion,  at  least,  of  the  Federal  Con- 
ference of  1890  was  suggested  by  the  report  of  Imperial 
experts  on  Colonial  defences. 

*  Cf.  report  of  proceadiugB  prsssnted  to  Victoriin  Pulument. 
'  The  ConTention  hat  now  (Angoat  1801)  become  ft  thing  of  the  put     Some 
sccoimt  of  ita  proceedinge  will  be  found  in  Appendix  D. 
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It  is  not  sorprisiug  that  it  sbonld  be  ea.  Every  conunimit? 
contains  many  persons  whose  importance  and,  possibly,  emolu- 
ments, may  be  lessened  by  any  suirendOT  of  its  independence. 
Those  who  are  responsible  for  a  particular  policy  fear  for  its 
continuance  under  the  new  Tigime.  Those  who  are  now 
supreme  may,  after  union  has  come,  be  subordinate.  Some  of 
their  most  cherished  prerogatives  may  disappear.  The  gain  of 
the  community  may  be  their  personal  loea  So  long  as  the 
community  is  apathetic,  the  influence  of  these  men  is  naturally 
great.  And  the  community  is  busy  about  other  things,  and 
prefers  to  shut  its  eyes  to  dangers  ahead,  until  an  appeal  to  its 
physical  fears  arouses  its  attention.  Then,  if  the  danger  is 
vivid  enough,  the  community  insists  upon  the  obstacles  being 
removed.  If  the  French  fleet  were  once  to  strike  a  successful 
blow  against  the  English  on  the  great  ocean  highways,  the 
Federal  Union  of  Australia  would  be  accomplished  in  three 
months.  If  no  such  event  happens,  it  may  not  be  realised  for 
thirty  years. 

And  yet  it  would  indeed  be  a  rash  thing  to  say  that  this 
long  delay  must  intervene.  It  is  tme  that  the  Austntlian 
colonies  are  attempting  a  task  whidi  is  almost  without  pre- 
cedent. But  it  will  not  be  the  first  experiment  in  politics 
which  some  of  them,  at  least,  have  made.  To  say  nothing  of 
the  baUot  system,  which,  in  addition  to  the  doubtfulness  of  its 
utility,  labours  under  the  disadvantage  (in  this  respect)  of 
ancient  precedents,  we  may  point  to  the  &ct  that  Yictoria, 
South  Australia,  and  New  Zealand  are  engaged  in  the  unpre- 
cedented task  of  buOding  up  an  extensive  social,  political,  and 
industrial  fabric  on  the  unalloyed  basis  of  voluntary  labour. 
If  they  succeed  in  doing  this,  in  an  age  remarkable  above  all 
things  for  the  migratory  character  of  its  manual  labourers,  but 
remarkable  also  for  the  revolutionary  tendencies  of  its  theories 
on  the  subject  of  labour  and  employment,  they  will  indeed 
inaugurate  a  new  era  in  the  world's  history,  and  establish  a 
claim  on  mankind,  as  the  solvers  of  one  of  the  most  perplexing 
of  the  problems  of  the  age.  If  they  succeed  here,  they  wiU 
without  doubt  succeed  in  the  far  easier  task  of  accomplishing 
federal  union. 
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When  a  work  of  any  kind  has  been  well  performed,  it  seems 
almost  ungracious  to  criticise  the  machinery  which  has  been 
used  in  its  performance.  But  the  ungraciousness  is  more 
apparent  than  real  If  men  are  brought  face  to  face  with  an 
undertakii^,  the  essential  parts  of  which  must  be  accomplished 
at  once,  they  naturally  seize  the  first  accessible  tools  and 
endeavour  to  make  them  suffice.  As  the  extreme  urgency 
of  the  case  disappears,  they  are  glad  to  use  improved  machiuery 
to  complete  and  maintain  their  undertaking,  machinery  which 
obviates  the  necessity  for  the  waste  of  labour  attendant  upon 
imperfect  methods.  And  they  will  then  hardly  be  prepared 
to  find  fault  with  a  Mend  who  ventures  suggestions  in  this 
direction ;  still  less  to  quarrel  with  him  for  simply  speculatii^ 
as  to  their  future  course  of  action,  without  desire  to  influence  it. 

When  the  founders  of  the  Victorian  political  system  took 
upon  themselves  the  task  of  organising  the  colony  upon  a  self- 
governing  basis,  they  had  no  time  to  spare  for  choice  of  methods. 
The  exigencies  of  the  situation  were  so  acute,  that  they  simply 
seized  the  nearest  implements,  and  fdl  to  work.  The  pressure 
of  circumstances  sharpened  their  faculties,  and  the  result  of 
their  labours  was  effective  for  existing  circumstances,  if  not 
Gnally  complete. 

But  this  is  not  to  say  that,  upon  reflection,  they  would 
have  maintained  the  supreme  fitness  of  the  methods  employed 
for  the  task  in  hand.  As  a  matter  of  fact,  their  scheme  was 
adopted  nearly  e»  hloc  from  English  politics,  and  few  persons 
who  live  under  it  (so  powerful  is  the  influence  of  association) 
realise  how  very  peculiar  that  scheme  is. 

The  Cabinet  system,  which  was  the  real  result  of  the  grant 
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of  BespoDsible  GovenuDent  in  1855,  is  a  purely  Kngli^Ti  pro- 
duction, and,  unlike  some  other  English  discoveriea  in  politics, 
has  made  very  little  way  outaide  the  Empire.  It  ia  commonly 
supposed  that  all  countries  which  have  adopted  a  representa- 
tive parliament,  based  on  English  models,  have  also  adopted 
the  Cabinet  system.  No  belief  could  be  more  misleading 
The  United  States  of  America,  Federal  Oermany,  AustJO- 
Hung&iy,  Spain,  Italy,  Belgium,  Switzerland,*  possess  repre- 
sentative assemblies,  under  one  name  or  another,  and  these 
representative  assemblies  have  generally  some  machinery  for 
attacking  single  members  of  the  executive  who  actually  infringe 
the  law.  But  this  is  a  very  partial  imitation  of  Cabinet 
government;  and  even  in  France,  Holland, and  Swedo-Norway, 
where  English  ideas  are  more  nearly  reproduced,  the  system 
cannot  be  said  to  be  an  unalloyed  success.  On  the  other 
band.  Cabinet  government  has  been  the  universal  ambition  of 
the  English-speaking  dependencies  of  the  British  Empire.  In 
Canada,  Cape  Colony,  and  Australasia,  a  grant  of  self-govern- 
ment has  always  meant  the  Cabinet  system.  It  will  be  worth 
while  to  look  for  a  moment  at  the  nature  of  this  peculiar 
scheme  of  government 

I  think  it  not  too  much  to  say,  that,  for  the  Cabinet  syst^n 
to  work,  not  perfectly,  but  at  all,  three  conditions  must  be 
present.  And  if  we  look  at  the  historical  origin,  as  well  as  the 
present  cireumstances  of  Cabinet  government,  we  shall  see  that 
these  conditions  were  present  at  the  time  of  its  appearance. 

In  the  first  place,  to  constitute  a  Cabinet,  it  ia  necessary  to 
have  a  number  of  officials  accustomed,  from  social  or  political 
causes,  to  act  together.  In  other  words,  every  successful 
'  Cabinet  must  contain  the  principle  of  cM)hesion.  This  was,  in 
effect,  the  great  difficulty  in  the  way  of  the  introduction  of  the 
Cabinet  system.  William  III.  wished  to  entrust  the  govern- 
ment of  the  country  to  the  most  distinguished  men  of  all 
opinions  and  connections.  But  events  were  too  strong  for  him, 
and  it  is  one  of  the  most  interesting  studies  in  modem  history 
to  watch  how,  in  the  closing  years  of  the  seventeenth  century 
and  the  beginning  of  the  eighteenth,  government  gravitated, 

'  I  do  not,  of  course,  mggest  that  Snitzerland  borrowed  her  npreMntatiTe 
inititntiona  from  England.     Bnt,  in  moat  of  the  other  cases  I  have  named,  Eag- 

lUh  influence  is  apparent. 
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by  an  irresistible  tendentr^,  into  the  hands  of  a  body  of  men 
allied  by  social  and  political  ties.  The  family  relationships  of 
the  Churchills,  Spencers,  and  Godolphins,  of  the  Kussells  and 
Montagus,  the  Walpoles  and  Townshends,  the  Carterets  and 
Pettys,  the  Pitts,  Grenvillea,  and  Wyndhams,  often  decided  the 
composition  of  Ministries  during  the  eighteenth  century.  It  is 
even  said  that  Cabinet  government  grew  out  of  the  practice  of 
weekly  dinners,  initiated  by  a  famous  statesman.  But,  in  a  more 
moderate  way,  it  may  safely  be  alleged  that  the  process  of 
forming  a  Cabinet  in  early  days  often  resembled  the  division  of 
a  great  estate  amongst  the  varioiis  branches  of  a  &mily,  rather 
than  the  construction  of  a  national  government. 

In  the  second  place,  the  Cabinet  system  could  hardly  have 
been  evolved  without  the  existence  of  clearly-defined  parties,  i' 
divided   by  sharp  and    unnustakable   barriers.      During    the 
critical  period  of  its  evolution  in  England,  this  clear  distinction 
existed.     The  Whigs  were  pledged  to  the  parliamentary  suc- 
cession, with  freedom  of  worship  and  press,  and  other  sub- 
stantial political  ideas.     The  Tories  were  really  Jacobites,  and,  j, 
in  their  hearts,  abhorred  the  Bevolution.     Each  Ministry  knew  ll 
that  its  conduct  was  being  watched  by  jealous  opponents,  and  * 
that  its  foilure  meant,  not  merely  expulsion  from  office,  but 
possibly  proscription  or  banishment      Thus  the  principle  of 
Ministry  and  Opposition,  based  on  real  differences  of  ideas  and 
hopes,  was  firmly  established.     Without  this  principle,  the 
Cabinet  system,  aa  we  know  it,  could  not  have  been  produced. 

And,  thirdly,  it  was  necessary  that  there  should  be  in 
existence  a  strong  body  of  received  tradition  upon  political  -^ 
conduct.  It  has  been  so  often  pointed  out  that  the  Cabinet 
system  depends  entirely  on  the  observance  of  maxims  which 
are  never  enunciated  in  legal  form,  that  I  need  not  dwell  on  the 
subject.  Sut  I  may  remark  that  one  cardinal  maxim  of  this 
tradition,  Uie  Tnf""i  of  deference  to  the  opinion  of  Parliament, 
had  been  generated  in  the  minds  of  the  eighteenth-centuiy 
statesmen  by  a  series  of  events  so  striking  as  to  leave  no  room 
for  misapprehension.  The  men  who  wished  to  avoid  the  fete 
of  Strafford  and  Laud  had  to  follow  the  example  of  Finch, 
Windebank,  and  Clarendon.  In  other  words,  an  unpopular 
minister  offered  resignation  to  avoid  impeachment,  and,  as  the 
punishment  was  less,  it  was  the  more  readily  demanded.     It 
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lequired  conduct  so  bad  as  to  be  almost  criminal  to  foond  an 
impeachment.  But  mere  errors  of  judgment  soon  came  to  be 
looked  npon  as  necessitating  a  resignation. 

We  see,  then,  that  Cabinet  government  grew  out  of  a  com- 
bination of  three  special  conditions — ^the  presence  of  groups  of 
influential  officials  accustomed  to  act  tt^ttier  both  in  society 
and  politics,  the  existence  of  strongly- defined  parties  and 
policies,  and  the  habit  of  deference  to  political  tradition.  If 
we  turn  to  Victoria  at  the  present  day,  we  shall  hardly  find 
these  conditions  existent  there. 

In  the  first  place,  the  element  of  cohesion  is  wanting.  It 
is  true  that  there  are  now  a  large  number  of  persons  who  have 
been  bom  in  the  colony,  and  that  the  vast  majority  of  immi- 
grants come  either  from  the  British  Islands  or  other  Australian 
colonies.  But,  within  these  limits,  there  is  practically  no  end 
to  the  diversities  of  habit,  education,  mode  of  thought,  and 
lineage  which  exist  If  there  is  one  feature  more  striking  than 
another  about  Victorian  society  (in  its  largest  sense)  it  is  its 
atomic  character.  Men  come  and  they  go.  They  are  thought 
nothing  the  worse  of  for  being  new  men,  and  hardly  the  better 
for  being  old.  A  very  few  families  have  branched  out  and 
intermarried  with  each  other,  but  the  extent  of  genealogic 
society  is  very  small.  Locality,  also,  is  a  far  less  powerful 
element  of  cohesion  than  in  older  countries.  Amongst  immi- 
grants, it  is  natural  that  it  should  be  so.  They  who  have 
crossed  twelve  thousand  miles  of  sea  will  not  shrink  from 
leaving  their  abodes  in  the  land  of  their  adoption.  And, 
even  amongst  natives,  it  is  at  present  rare  to  find  any  deep 
attachment  to  a  particular  locality. 

.        Still    more    strikingly    absent    is   the   second   condition. 

!  Practically  speaking,  there  are  no  political  parties  in  Victoria. 

'  There  are  still  faint  echoes  of  bygone  battles,  but  they  have 
lost  their  meaning.  Other  cries  may  in  the  future  arise. 
Some  day  the  feeling  of  native  against  immigrant  may  raise  a 
real  political  question,  but  at  present  it  would  be  idle  to  say 
that  it  is  a  substantial  factor  in  politics.  All  the  old  questions — 
extension  of  the  franchise,  vote  by  ballot,  payment  of  members, 
- — have  been  settled  We  have  practically  confessed  this  truth. 
For  the  last  seven  years  we  have  been  content  with  so-called 
I    "  Coalition "  Ministries,  and  the  ardent  politicians,  who  have 
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demanded  a  return  to  severer  times,  have  foi^tten  that  it 
ia  imposeible  to  have  party  govemmeDt  unless  there  are 
parties. 

But  it  -aa.y  be  said  that,  if  there  are  no  political  questions, 
there  are,  and  there  have  been,  ecoaoniic  questions  upon  which 
the  community  has  been  keenly  divided.  That  is  quite  true. 
There  has  been  one  great  stn^le  on  an  economic  subject ;  a 
still  greater  stm^Q  on  another  is  now  goii^  on.  In  the  battle 
between  Free  Trade  and  Protection  there  was  a  perfectly  legit- 
imate basis  for  a  formation  of  parties.  But  that  straggle  ia  over, 
at  least  for  the  present  And  the  great  economic  question  of 
the  day,  the  relation  of  Capital  to  Labour,  ia  not,  for  a  special 
reason,  capable  of  being  used  as  a  basis  of  party  government. 

The  reason  is  that,  upon  this  question,  each  party  holds 
one  House  of  the  Legislature,  and  party  questions  must  be 
fought  out  in  a  single  House,  just  as  two  combatants  must 
fight  in  one  ring.  Broadly  speaking,  the  Legislative  Council 
is  the  organ  of  capital  Its  restricted  franchise,  the  property 
qualification  of  its  members,  the  size  of  its  constituencies  and 
the  consequent  expense  of  its  elections,  the  fact  that  its  mem- 
bers are  unpaid,  all  render  it  practically  certain  that  it  will  be 
filled  by  men  of  wealth,  who  quite  naturally  take  the  capitalist 
view  of  the  situation.  The  opposite  incidents  of  the  Assembly 
tend,  as  naturally,  to  make  it  the  mouthpiece  of  labour.  And 
as  it  is  obviously  necessary  that  each  of  these  two  great  parties 
should  be  duly  represraited  in  the  government  of  the  country, 
the  present  state  of  things  is  so  far  satisiactory,  that  any  pro- 
posal to  extinguish  either  branch  of  the  legislature  carries  on 
its  face  this  obvious  injustice,  that  its  effect  would  be  to  deprive 
one  party  or  the  other  of  all  voice  in  the  management  of 
affairs. 

But,  althoi^h  the  abolition  of  one  House  of  the  Legislature 
would  be  manifestly  unjust,  it  is  possible  that  an  amalgamation 
of  the  two  would  be  of  advantage.  There  is  little  doubt  that 
a  somewhat  slavish  copying  of  English  institutions  has  resulted 
in  placing  the  Legislative  CouncU  in  an  anomalous  position,  in 
which  much  of  its  usefolness  is  lost.  There  can  be  no  reason, 
for  example,  why  the  members  of  a  representative  body  such 
as  the  Council  should  be  precluded  from  dealing  with  questions 
of  finance.     The  prohibition  has  enabled  the  Assembly  to  per- 
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petrate  at  least  one  flagrant  piece  of  class  legislation.^  And, 
in  other  respects,  the  analogy  upon  which  the  two  Houses  are 
framed  altogether  breaks  down  when  the  circumstancea  of  the 
colony  are  considered.  Of  course,  if  the  two  Houses  were  com- 
bined, and  all  the  members  of  the  combined  House  were  elected 
OQ  the  same  basis,  injustice  would  be  done,  for  the  plan  would 
be  almost  certain  to  suit  one  party  better  than  the  other.  But, 
as  the  practice  of  European  countries  shows,  there  is  no  reason 
why  all  the  members  of  a  representative  body  should  be  elected 
I  on  the  same  basis.  And  it  is  more  than  probable  that,  in 
their  earlier  days,  what  are  now  the  separate  houses  of  the 
Parliaments  of  European  countries  aat  together  as  united  bodies. 
Thirdly,  it  must  be  confessed  that  in  Victoria  the  binding 
force  of  political  tradition  has  been  considerably  weakened. 
In  some  respects  it  is  still  strong,  but  in  others,  and  especially 
on  some  of  those  points  most  essential  to  the  working  of  the 
Cabinet  system,  it  tends  to  break  down.  The  proof  of  this 
assertion  lies  in  the  record  of  certain  facts  which  have  hap- 
pened during  political  crises,  but  which  are  not,  perhaps,  very 
pleasant  to  refer  to  specifically.  On  broader  grounds,  we  may 
safely  say  that  the  whole  tendency  of  modern  thought  is  to  do 
away  with  the  influence  of  tradition,  not  less  political  tradition 
than  other  forms,  and  thus  to  weaken  one  of  the  conditions 
most  essential  for  the  working  of  the  present  system.  And  it 
does  not  need  special  insight  to  see  that,  if  the  rather  delicate 
traditions  of  Cabinet  government  break,  down,  the  system  will 
degenerate  more  and  more  into  a  cynical  struggle  for  office,  in 
which,  as  the  prizes  are  not  very  great,  the  competitors  engaged 
will  not  necessarily  be  of  a  very  h%h  order  of  merit  In  fiict. 
Parliament  has  already  marked  its  appreciation  of  the  truth 
that  the  working  of  Cabinet  government  is  not  altc^ther  satis- 
factory under  colonial  conditions,  by  removing  from  the  control 
of  the  Ministry  of  the  day  certain  large  departments  of  business 
which  used  to  belong  entirely  to  it.  And  if  this  tendency  con- 
tinues, if  important  departments  of  public  business  are  made 
permanent,  and  their  management  placed  in  the  bands  of  non- 
political  officials,  the  Cabinet  will  more  and  more  recede  from 

'  1  allude  to  the  "  Land  Tax  Act  1S77,"  irhicb  impoaes  a  tax  npoa  the  owner 
of  a  grazing  eitate  of  640  acres,  ivorth  £SO00,  hat  lets  the  owner  of  %  piece  of 
laud  upon  which  a  street  of  mibnrban  hooiea  ku  been  built  go  scot  free. 
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its  old  poaitiou  of  working  head  of  the  executive  aystem,  and 
asaume  a  new  ^aiw  as  a  committee  of  inspection,  which 
committee  may  itself  ultimately  become  permanent. 

As  a  final. criticism,  we  may  note  also  that  the  Cabinet 
system  sins  against  one  of  the  cardinal  maxims  of  democracy. 
If  there  is  one  article  of  democracy's  creed  more  easy  to  dis- 
cover than  another,  it  is  the  jealousy  of  paid  officials.  The 
doctrine  of  democracy  is  that  no  man  who  holds  a  paid  office 
is  to  be  trusted  with  a  share  in  the  government  of  the  institu- 
tion from  which  he  draws  his  salary.  The  plan  of  the  muni- 
cipalities, where  the  executive  officials  are  rigidly  excluded 
from  the  legislative  bodies,  is  the  ideal  plan  of  democracy. 
The  "  interested  expert "  is  its  aversion,  for  aU  laymen  dread 
the  influence  of  professional  knowledge.  And  against  this 
doctrine  the  Cabinet  system  sins  in  the  most  open  way. 

But  it  may  be  said  that  it  is  idle  to  criticise  a  scheme 
which  is  now  an  essential  of  the  political  system ;  that,  how- 
ever unauited  Cabinet  government  may  really  be  to  the  cir- 
cumstances of  the  case,  it  cannot  now  be  dispensed  with. 

My  answer  is,  that  an  elementary  study  of  history  reveals 
the  truth  that  there  are  very  few  essentials  in  politics,  and 
that  institutions  which  are  not  really  suited  to  the  circum- 
stances in  which  they  exist  are  apt  to  disappear.  But,  to  be 
more  specific,  I  may  point,  in  conclusion,  to  tendencies  which 
may  possibly  result  in  the  euthanasia  of  the  Cabinet  system  in 
Victoria.  For  I  do  not  think,  for  a  moment,  that  it  is  likely 
to  be  forcibly  or  even  consciously  displaced. 

If  I  have  succeeded,  in  this  book,  in  reproducii^  the 
picture  of  Victorian  government  as  it  appears  to  my  own  eyes, 
it  will  be  evident  from  a  perusal  of  it  that  the  power  and 
influence  of  the  central  government  are  out  of  all  proportion 
with  those  of  the  local  government.  Many  causes  have  con- 
tributed to  this  result,  but  they  do  not  all  continue. 

In  the  first  place,  Victoria  was  settled  at  a  time  when 
central  government  in  England  was  abnormally  strong,  and 
local  government  unusually  weak.  The  great  increase  in  the 
influence  of  Parliament  of  the  United  Kingdom,  consequent 
upon  the  Reform  Act  of  1832,  made  itself  felt  even  in 
Australia.  All  through  the  earher  history  of  the  mother 
colony,  it  is  the  desire  to  reproduce  parliamentary  institutions 
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whidi  ia  the  motive  power  of  political  life.  Municipal  institu- 
tions awaken  no  eathusiasm. 

Secondljr,  the  character  of  the  immigration  to  Victoria, 
especially  after  the  gold  discoveries,  tended  In  the  direction  of 
centralism.  The  immigrants  were  chiefly  men  whose  ideal 
was  a  town  life,  with  its  excitements  end  conveniences.  Many 
of  them  had  no  inducement  to  settle  in  the  country.  They 
had  no  children  to  start.  They  cared  nothing  for  agriculture. 
Victorian  scenery  was  not  attractiva  So,  when  the  gold  rush 
waned,  they  gravitated  back  to  and  by  their  presence  increased 
the  towns.  And  as  more  inunigrant«  came,  they  all  passed  into 
the  arena  of  Melbourne,  many  of  them  never  passing  out  of  it. 
Even  fi*om  the  veiy  first,  but  most  decidedly  &om  1855,  the 
note  of  Victoria  has  been  town  life,  and  especially  Melbourne 
Ufa  And  it  is  only  lately,  and  under  the  influence  of  powerful 
inducements,  that  a  country  population  has  begun  to  radiate 
fVom  the  towns. 

But,  thirdly,  the  character  of  the  country  itself  has  had 
much  to  do  with  the  intense  centralism.  A  country  which 
contains  many  mountains  and  impassable  rivers,  dense  forests 
and  wide  lakes,  which  is  also  infested  with  physical  dangers,  is 
the  country  of  local  government  The  scattered  settlements 
axe  cut  off  from  one  another  by  substantial  boundaries,  and 
their  members  do  not  lightly  risk  the  dangers  of  travel  They 
find  their  interests  at  home,  and  devote  their  attention  to  the 
regulation  of  them.  But  such  dangers  have  never  been  great 
in  Victoria.  There  have  been,  and  still  are,  it  is  true,  large 
extents  of  forest  in  which  an  inexperienced  traveller  may  easily 
lose  his  way.  But  the  mountains  are  few,  the  rivers  and  lakes 
insignificant,  and  there  are  broad  plains  of  boundless  extent 
across  which,  even  before  the  days  of  roads  and  railways,  it 
was  easy  for  travellers  to  make  their  way.  Consequently 
there  was  always  a  tendency,  for  such  settlers  as  had  actually 
gone  out  into  the  wilderness,  to  gravitate  back  agun  to  Mel- 
boimie. 

Finally,  a  most  important  factor  has  been  the  character 
of  the  itnmigratJon.  If  tradition  speaks  the  truth,  the  andent 
immolations  into  Western  Europe  were  by  tribes  of  kindred 
blood,  who  settled  down  upon  the  new  lands  in  spontaneoosly 
formed  groups  representii^  the  old  blood  relationships.     And 
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SO  the  local  groups  appeared  long  before  the  lat^e  political 
a^i^atea  were  fonued  out  of  them.  But  there  was  no  8iich 
process  in  Victoria.  Although  in  some  cases  the  immigrants 
were  sent  oat  by  goTemment  ^ency ,  there  was  no  cohesion 
amongst  them.  They  came  as  individuals,  not  as  groups. 
Those  who  settled  in  villages  bought  their  land  at  the  Gtovem- 
ment  sales,  or  selected  it  at  the  Government  land  office,  and 
went  to  strangers,  as  well  as  to  a  strange  land.  It  ia  not 
wonderiiil,  therefore,  that  the  spirit  of  local  cohesion  should 
have  been  singularly  absent  all  through  the  history  of  Victoria, 
and  that  do  local  organisation  should  have  grown  up  at  all 
able  to  balance  the  central  organisation  at  Melbourne. 

But  some  of  these  causes  have  already  disappeared,  and 
others  are  disappearing.  As  the  population  settles  down  and 
forms  local  ties,  as  children  grow  up  who  leam  to  look  upon 
particular  places  as  their  homes,  as  more  capital  is  invested  in 
rural  industries,  as  the  habit  of  local  co-operation  under  muni- 
cipal government  increases,  above  all,  as  the  patrimony  still  at 
the  disposal  of  the  central  government  is  distributed,  and  the 
localities  no  longer  look  to  the  Treasury  for  continual  help,  a 
spirit  of  local  independence  will  arise.  With  the  pressure  of 
population  npon  the  means  of  subsistence,  people  will  find  the 
advantage  of  developing  local  resourcea  And  thus  their 
attention  and  their  ambitions  will  be  turned  more  and  more  in 
the  direction  of  that  part  of  the  government  machinery  which 
immediately  affects  their  interests.  Then,  when  this  has 
happened,  the  full  importance  of  municipal  government  will  be 
appreciated,  and  municipal  government  will  b^in  seriously  to 
compete  in  influence  and  attractiveness  with  the  central  power. 
It  will  then  be  seen  that  a  highly-centralised  form  of  govern- 
ment is  really  inconsistent  with  democratic  ideals.  For  the 
true  democracy,  in  which  each  citizen  takes  a  direct  share  in 
the  business  of  government,  or  at  any  rate  of  legislation,  cannot 
be  worked  over  large  areas.  To  adapt  it  to  the  enlarged 
conditions  of  modem  communities  it  has  been  necessary  to 
admit  the  prindple  of  representation.  And,  after  all,  repre- 
sentation is  either  merely  a  makeshift,  or  it  is  aristocracy 
disguised. 

And  it  is  probable  that  if  an  increased  interest  in  muni- 
cipal government  does  come,  it  will  be  followed  by  demands 
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for  iucreaaed  municipal  powers.  The  restrictions  on  municipal 
legislation  will  be  removed,  the  control  of  the  local  police,  the 
appointment  of  the  local  judiciary,  will  be  demanded.  And 
gradually  the  central  govermnent  will  be  deprived  of  all  those 
matters  which  are  not  obviously  of  universal  concern,  such  as 
railways,  posts,  telegraphs,  and  the  Hke.  For  when  there  ia 
no  conunon  danger  to  be  feared,  the  tendency  towards  localism 
generally  appears,  especially  in  democracies. 

And  if  the  tendency  should  manifest  itself  to  any  substan- 
tial d«^ee,  it  is  easy  to  see  how  it  will  work  against  the 
Cabinet  system.  For  as  the  central  Parliament  sinks  in  import- 
ance, its  mere  caprice  will  no  longer  be  allowed  to  oust  a  set  of 
ofScials  who  are  doing  their  work  to  the  satisbction  of  the 
country.  There  will  come  a  time  when  Ministers,  their  powers 
being  less  than  now,  will  decline  to  retire  upon  a  hostile  vote, 
and  the  country  will  approve,  or  at  least  tolerate  them.  And 
then  the  permanence  of  the  executive,  or,  at  any  rate,  its 
security  for  a  definite  period,  will  be  acknowledged.  But,  in 
that  event,  the  question  of  appointment  will,  of  course,  assume 
a  new  phase,  and  as  the  Parliament  will  no  longer  be  able  to 
oust  a  Ministry  at  its  pleasure,  it  will  no  longer  be  possible 
for  Ministers  to  take  ofBee  in  the  old  way.  Possibly  the 
electors  wiU  claim  to  appoint  directly  the  head  of  the  Ministry, 
leaving  him  to  choose  his  colleagues,  as  in  America,  or  the 
Parliament  may  formally  elect  the  Ministers,  as  in  Switzerland. 

In  fine,  it  may  well  be  doubted  whether  the  Cabinet  system 
is  at  all  suited  to  a  community  such  as  Victoria.  It  was 
evolved  by  a  close  oligarchy,  whose  members  were  keenly  sus- 
ceptible to  the  infiuence  of  tradition  and  the  opinion  of  their 
order,  who  were  bound,  by  the  circumstancea  of  the  case,  to 
stand  by  one  another,  and  who  were  kept  constantly  on  the 
alert  by  the  fear  of  political  disaster.  It  has  descended  to  a 
fortuitous  assemblage  of  unconnected  units,  having  little  rever- 
ence for  tradition  and  small  respect  for  the  opinion  of  their 
fellows,  bound  to  one  another  by  no  ties  save  those  of  immedi- 
ate and  temporary  expediency,  and  hving  in  a  peaceful  political 
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(^dmen  Minute  of  the  Executive  Council  of  N.  S.  W.  in  1837.) 

M.  3866.     28th  Jan.  1837. 

Ooremment  House 

Jan.  28,  1837. 
St  Andrew's  Church,  Sydney. 

Minute  No.  -, 


13 
■  1837. 


First  P.  Magisirate,     Inform  the  lat  Police  Magistrate   that  the 
SOth  Jan.  1837,       Building  St  Andrew's  Church  is  shortly  to  be 
S7 12636.  commenced,  and  that  some  other  place  must  be 

found  for  the  stocks. 
SvTveyor-Omerai  far        Let  arrangements  be  made  for  conveying 
dtacription,  the  Site  for  that  church  to  Trustees,  as  the 

22d  F<ii.  1837.        Bishop  of  Australia  has  intimated  to  me  his 
wish  of  beginning  to  build  immediately. 
Colonial  ArchiUcl,  Insti-uct  the  Colonial  Architect  to  give  the 

31st  Jan.  18S7.         Bishop  any  assistance  his  Lordship  may  require 
in  preparing  the  design  of  the  intended  Church. 
E.  B.  (ie.  "  Richard  Bourke.") 
The  Hononrable 

The  Colonial  Secretary 
etc 

{Indorted.) 
Surveyor-Gen. — A  measurement  of  this  allotment  was  directed 
by  Col.  Sec,  letter  No.  37/163  and  a  description  requested  in  order 
t^at  the  same  may  be  conveyed  to  Trustees  under  the  recent  Act 
The  Surveyor's  description  is  here  used  and  will  serve  for  purposes 
required.     The  intended  line  of  George  Street  has  been  preserved. 
Gov.  decis.      "  Let  me  see  a  Tracing." 
S&  Avg.  1SS7.     Surv.-Gmerai, 
3717129. 
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(Specimen  Minute  of  the  Executive  Council  of  Victoria,  1855.) 

Council  Chamber,  Melbourne.  14th  May  1855. 

Present. 

His  Excellency  the  LieutonantrQoTemor. 

The  Hon.  the  Colonial  Secretary.    The  Hon.  the  Attomey-GeneraL 

„         „     Acting  Colonial )  „         „      Collector  of  CustonLB. 

Treasurer.       j 
„         „     Auditor  Oeneral. 

The  Council  having  assembled  in  accordance  with  adjooTDment, 
tiie  Minute  of  proceedings  on  the  10th  instant  is  read  and  confirmed. 
At  His  Excellency's  suggestion  the  discussion  of  the  proposed 
Bules  concerning  the  exportation  of  Gold  is  resumed. 

It  is  advised  that  Regulations  to  the  following  effect  be  pro- 
mulgated. 

[Here  foUow  the  RuUs.] 
His  Excellency  lays  upon  the  table  a  plan  furnished  by  the 
Surveyor-^leneral  showing  the  township  of  Ballaarat,  and  with  the 
advice  of  the  Council  approves  of  the  same. 

His  Excellency  informs  the  Council  that  he  has  been  requested 
to  appoint  Claude  Farie,  Esq.,  Chairman  of  a  meeting  convened  in 
terms  of  the  Municipal  Districts  Act,  18  Vic.  No.  15,  and  it  is 
advised  that  the  request  made  by  a  Committee  of  the  residents  at 
Prahran  be  complied  with. 

The  nomination  of  Trustees  for  Church  of  England  purposes, 
viz.  at  Wangaratta  Messrs.  G.  Faithful,  F.  G.  Docker,  Dobhyn, 
Clark,  and  Foord;  and  at  Hamilton  Messrs.  Fetherstonhaugh, 
Puckle,  Nowlan,  Graham  and  Blastock  is  then  with  the  advice  of 
the  Council  approved  by  His  Excellency, 

Grants  of  money  in  aid  of  the  Presbytorian  Church  as  solicited 
by  the  Kev.  J.  Hetlierington,  Moderator,  viz.  for  (£400)  Four 
Hundred  Pounds  in  aid  of  a  Minister's  Dwelling  at  TarraviUe,  and 
for  (£296)  Two  Hundred  and  Ninety-Six  Pounds  in  aid  of  a 
Ministor's  Salsj-y  at  Colac,  are  with  the  advice  of  the  Council 
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approved  by  His  Excellency  on  the  report  of  the  Auditor-General 
that  the  requisite  funda  are  available. 

(flGier  similar  applkaiions  for  grants^  ecdesiasticai purposes.) 

An  application  for  the  approval  of  Messrs.  Preshaw,  Beaiichamp, 
and  Joshua  as  TrusteeB  of  the  Castlemaine  Mechanics  Institute  being 
laid  on  the  table  by  His  Excellency  it  is  advised  that  it  be  approved. 

Applications  for  renewal  of  Liceuces  to  ship  Seamen  in  the 
several  cases  of  James  Chapman  and  Jamea  Hendy  are  laid  before 
the  Council,  and  the  Police  authorities  having  reported  favourably 
in  each  case  it  is  advised  that  they  be  sanctioned. 

The  recommendation  of  the  Council  on  a  former  occasion  that 
D.  S.  Campbell,  Esq.,  be  offered  a  vacant  seat  as  Commissioner  of 
Savings  Banks  having  been  acted  upon,  and  Mr.  Campbell's  willing- 
ness to  act  being  shown,  in  a  letter  laid  upon  the  Council  Table  by 
His  Excellency,  it  is  advised  that  Mr.  Campbell  be  appointed 
accordingly. 

His  Excellency  announces  to  the  Council  that  Despatches  have 
been  received  since  the  last  sitting  of  the  Council  conveying  to  him 
separate  commissions  as  Captain-General,  and  Governor-in-Chief  of 
the  Colony,  and  as  Vice-Admiral  of  the  same,  and  that  he  is  about 
to  cause  reference  to  be  made  to  the  Attorney-General  in  order  that 
the  steps  which  it  may  be  necessary  to  take  in  giving  effect  to  the 
Commissions  may  be  adopted  in  due  course. 

The  Council  is  then  adjourned  gine  die. 

G.  W.  RUSDEN, 
Clerk  <4  the  Cmneil. 


1  by  Google 


APPENDIX  C 


(StatiBtical  Summary  of  Victoria  at  the  dose  of  the 
respective  periods.') 
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THE  NATIONAL  CONVENTION  OF  1891 

Only  a  short  apace  can  be  given  to  the  important  measure  drafted 
by  the  Federal  National  Auatralasian  Convention  which  sat  at 
Sydney  during  the  months  of  March  and  April  1691.  The  Con- 
vention consisted  of  thirty-five  delegates,  chosen  by  the  legislatures 
of  the  seven  colonies  of  New  South  Wales,  Victoria,  Queenslandr 
South  Australia,  New  Zealand,  Tasmania,  and  Western  Australia, 
in  pursuance  of  the  resolutions  carried  at  the  conference  held  in 
Melbourne  in  the  previous  year.'  The  delegates  were  not,  of 
course,  authorised  to  conclude  any  final  arrangements ;  they  were 
merely  to  frame  a  Federal  Constitution  which  was  afterwards  to  be 
submitted  to  the  various  colonies  and,  finally,  to  the  Imperial 
authorities.  After  five  weeks  of  animated  del»te  the  Convention 
produced  a  measure,  which  was  ultimately  adopted  without  formal 
opposition,  though  several  memben  reserved  the  right  to  refuse  to 
recommend  it  to  their  constituents  if,  after  further  consideration, 
they  could  not  bring  themselves  t«  agree  with  it«  provisions. 
^Vhateye^  may  be  the  substantial  merits  of  the  measure,  it  is  an 
admirable  piece  of  drafting,  and  it  will  be  comparatively  easy  to 
give  a  short  analysis  of  its  contents. 

The  federal  aggregate  which  it  Is  proposed  to  create  is  to  bear 
the  name  of  the  "  Commonwealth  of  Australia,"  and  its  legislative 
powers  are  to  be  vested  in  a  Governor-General,  appointed  by  the 
Queen,  and  a  Parliament  of  two  Houses,  to  be  known  respectively 
as  The  Senate  and  The  House  of  Representatives.' 

The  Senate,  which  will  represent  the  "  States  Eight "  principle,'' 
will  consist  of  eight  members  from  each  colony,  chosen  by  the 
Parliament  of  such  colony  for  a  period  of  six  years,  and  retiring  in 

'  The  reiolutioiu  gsre  each  colony  power  to  appaiat  WTen  del^atei.  All  the 
colonlei  named  availed  tbemialTM  of  it  to  the  fall  extaDt,  with  the  exception  of  New 
Zealand,  which  sent  oaly  three  delegatea.  The  voting  was  by  heada,  not  by  eoloniei. 
Weatern  Aoatialia  had  Jtut  been  made  a  aelf-goTeniiag  coloDy  by  the  53  k  H  Vic 
c.  2S,  which  did  not,  however,  make  "  Besponsible  Oavemment "  campalsory, 

'  Cap.  L  g  1,  »  Bat  the  voting  will  be  by  heads,     g  B. 
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alternate  Bectione  at  the  end  of  every  three  years.'  The  House  of 
R«presentativeB,  which  will  represent  the  National  principle,  iriU 
consist  of  members  chosen  on  the  basis  of  population  by  the  electors 
in  each  colony  for  the  more  numerous  House  of  the  Parliament  of 
that  colony.  Until  otherwise  provided  by  the  Parliament  of  the 
Commonwealth,  the  ratio  is  to  be  one  member  to  everj'  thirty- 
thousand  of  the  population ;  but  no  one  of  the  existing  colonies  re- 
presented in  the  Convention  is  to  have  less  thaDfour  members.*  The 
Parliament  of  a  colony  may  determine  the  electoral  divisiona  for  the 
return  of  its  Representatives,  but  where  a  colony  excludes  the 
members  of  a  particular  race  {not  being  aboriginal  Australians') 
from  the  franchise  for  its  more  numerous  House  of  Parliament, 
the  numerical  basis  of  federal  representation  in  that  colony  is  to  be 
proportionately  reduced.*  The  members  of  the  House  of  Bei»«- 
sentatives  are  to  sit  for  three  years,'  and  there  is  to  be  a  session 
of  Parliament  in  every  year." 

No  property  qualification  is  required  either  for  Senators  or 
Representatives,  but  a  Senator  must  be  of  the  age  of  thirty  years, 
he  must  be  entitled  to  vote  at  the  election  of  memben  to  the  House 
of  Representatives,  be  must  have  resided  for  five  years  within  the 
limits  of  the  Commonwealth,  and  he  must  be  either  a  natural-bom 
subject  of  the  Queen  or  a  naturalised  subject  of  five  years'  standing ; 
while  a  Representative  must  possess  similar  qualifications,  exce^ 
that  the  periods  in  his  case  are  reduced  to  twenty-one  years  and 
thi'ee  respectively.^  The  members  of  both  Houses  are  to  Teceire 
payment  for  their  services,  at  first  at  the  rate  of  £800  a  year.'  The 
usual  disqualifications  of  office,  interest  in  a  public  contract,  foreign 
allegiance,  insolvency,  and  conviction  for  crime,  attach  to  members 
of  both  Houses.^  Moreover  members  of  the  Parliament  of  the 
Commonwealth  are  not  to  be  capable  of  sitting  in  the  Parliament 
of  any  constituent  colony.^* 

The  Parliament  of  the  Commonwealth  is  invested,  subject  to 
the  provisions  of  the  Constitution,  with  power  to  legislate  on  a 
great  variety  of  subjects,  including  international  and  intercoloniaJ 
trade,  Customs  and  Excise  duties,  posts  and  telegraphs,  military  and 
naval  defence,  navigation  and  shipping,  statistics,  coinage  and  bank- 
ing, weights  and  measures,  negotiable  instruments,  insolvency,  copy- 
rights and  patents,  naturalisation  and  aliens,  marriage  and  divorce, 
intercolonial  legal  process,  immigration  and  emigration,  "external 
afiairs  and  treaties,"  intercolonial  river  navigation,  and  railways 
used  for  national  purposes."  It  ie  also  endowed  with  the  excltutw 
right  of  legislation  in  respect  to  the  people  of  any  race  **  for  whom 

'  C«p.  L  a  8i  12-  »  »  2*.  27. 

'  Cap.  yil.  I  3.  Abcoiginal  Aiutralians  are  eidnded  from  catcnlation  tn  uy 
esM.  '  Cap.  I.  §  2S.  MS*-  '8  7.  '  M  IB,  82. 

*\Kf>.  •  M  *7-*0-  '°  C»p.  V.  1 10.  "  C«p.  L  §  GI. 

"  Not  Inelniliiig;  aborigiiuls  in  Aostralia  or  Hwiiii  in  New  Zealtmd. 
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it  is  deemed  necessary  to  make  special  laws,  to  the  government  of 
such  territory  aa  ma;  be  surrendered  to  the  Commonwealth  for  the 
seat  of  government  or  as  sites  for  national  purposes,  and  to  the 
control  of  the  Public  Service  of  the  Commonwealth.*  The  House 
of  Representatives  is  to  have  the  exclusive  power  of  originating 
Supply  and  Appropriation  Bills,  which  the  Senate  may  affirm, 
reject,  or  return  with  suggestions,  but  not  amend.  But  laws 
imposing  taxation  arQ  to  deal  with  the  imposition  of  taxation  only, 
and,  except  in  Customs  Acts,  with  one  subject  of  taxation  only ; 
and  no  vote  of  aj>propriatvm  may  be  passed  by  the  House  of  Repre- 
sentatives, except  upon  the  request  of  the  Government*  The 
powers  of  the  Governor-General,  with  regard  to  assent,  refusal,  and 
reservation  of  bills,  are  substantially  the  same  as  those  of  the 
Governor  of  Victoria  in  respect  of  Victorian  legislation,*  except 
that  there  is  no  provision  for  compulsory  reservation  of  bills  on 
any  subjecbi. 

The  executive  power  and  authority  of  the  Commonwealth, 
which  are  to  extend  to  the  execution  of  the  provisions  of  the  Con- 
stitution and  the  laws  of  the  Commonwealth,*  are  to  be  exercised 
by  the  Governor-General  as  the  Queen's  Representative,  with  the 
advice  of  a  Federal  Executive  Council,  to  consist  of  members 
summoned  by  the  Governor-General,  and  holding  office  during  his 
pleasure.^  The  Governor-General  may  from  time  to  time  appoint 
officials  during  pleasure  to  administer  such  departments  of  Stato 
as  he  may  establish,  and  such  officials  may  be  chosen  and  sit  as 
members  of  the  Commonwealth  Parliament  They  are  to  be 
members  of  the  Federal  Executive  Council  and  "the  Queen's 
Ministers  of  State  for  the  Commonwealth."*  But  the  number  of 
officials  who  may  sit  in  Pariiament  is  limited  to  seven,  and  the 
offices  which  these  officials  may  hold  may  be  designated  by  ParliEi- 
ment^  The  appointments  to  all  other  offices  under  the  Common- 
wealth are  vested  in  the  Governor-General  in  Council,^  and  the 
Commonwealth  is  at  once  to  take  over  the  departments  of  Customs 
and  Excise,  Posts  and  Telegraphs,  Military  and  Naval  Defence,* 
Ocean  Signals,  and  Quarantine,  assuming  the  obligations  of  the 
constituent  colonies  in  connection  with  such  matters.'"  It  is  also 
provided  that  all  powers  which,  at  the  date  of  the  establishment  of 
the  Commonwealth,  are  vested  in  the  Governor  of  or  any  officer  or 
authority  in  a  colony,  with  respect  to  any  matters  which,  under  the 
Federal  Constitution,  pass  to  Uie  Executive  of  the  Commonwealth, 

>  Cap.  L  S  6S.  *  H  Gl,  C5.  ■  %  G7-G9.     (See  anU,  p.  72.) 

•  Cap.  II.  B  6-  *  IB  1  and  2.  »  %i.  '  j  6. 

'  I.e.  the  Qovemar-atRienl  acting  with  the  ulvica  of  the  Federal  EiecntiTB 
Council.     §  S. 

*  Bat  the  comnuad-ln-chUf  of  *II  the  forces  is  rented  la  the  OoTemor-OeDgrsl 
•lone.     SB.  >°  3£  7  and  10. 
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shall  Teat  in  the  Governor-General  in  Council,  or  the  correBponding 
subordinate  official  of  the  Commonwealth.^ 

To  provide  for  the  judiciary  functions  of  the  Commonwoslih, 
the  Parliament  is  empowered  to  create  a  Federal  Supreme  Court, 
consisting  of  a  Chief  Justice  and  at  least  four  other  judges,  ap- 
pointed by  the  Governor-General  in  CouncU,  but  holding  during 
good  behaviour,  and  only  removable  upon  an  Address  of  both 
Houses  of  Parliament.  The  Federal  Supreme  Court  ia  to  be  a 
final  Court  of  Appeal  from  all  other  federal  tribunals,  and  also  from 
the  highest  courts  of  final  resort  in  each  constituent  colony ;  and 
the  Federal  Parliament  may  provide  that  appeals  from  such  last- 
mentioned  courts  which  have  hitherto  lain  to  the  Queen  in  Council 
shaU  be  brought  to  and  finally  determined  by  the  Federal  Supreme 
Court.'  But  power  is  reserved  to  Her  Majesty  to  grant  leave  to 
appeal  from  the  Federal  Supreme  Court  to  Herself  in  Council  "in 
any  case  in  which  the  public  interests  of  the  Commonwealth,  or  of 
any  [constituent  colony],  or  of  any  other  part  of  the  Queen's 
Dominions  are  concerned."  ^  Parliament  may  also  constitute  and 
define  the  powers  of  other  federal  tribunals ;  but  jurisdiction  may 
not  be  conferred  on  such  tribunals  except  in  cases  under  the  Cod- 
stitution,  under  federal  legislation  or  treaty,*  in  Admiralty  or  Mari- 
time matters,  in  matters  relating  to  foreign  official  representatives, 
in  matters  in  which  the  Commonwealth  is  a  party,  in  controveracs 
between  constituent  colonies,  or  relating  to  the  same  subject  matter 
claimed  under  the  laws  of  such  different  colonies.'  The  trial  of  all 
indictable  offences  cognisable  by  any  federal  tribunal  is  to  be  by 
iury.« 

The  provieiona  of  the  Constitution  relating  to  Trade  and 
Finance  are  very  important,  but  it  will  only  be  necessary  to  specify 
those  which  deal  with  the  financial  settlement  between  the  colonies. 
These  were,  in  fact,  the  very  crises  of  the  whole  task  of  t^e  Con- 
vention. The  others  are  merely  the  usual  revenue  clauses  of  a 
Constitutional  Government 

The  existing  Customs  and  Excise  laws  of  the  constituent  colonies 
are  to  remain  in  force,  unless  altered  by  the  various  colonies,  until 
an  uniform  system  is  provided  by  the  Parliament  of  the  Common- 
wealth, but  the  duties  levied  under  such  laws  are  to  be  paid  to  and 
collected  by  the  federal  officials.^  Upon  the  establishment  of  an 
uniform  Bystero,  the  Customs  and  Ezdse  laws  of  the  various  colonies 
'  C>p.  n.  8  11.  Thli  sectEon  bTerywide.  It  ia  not  unllkelr  that  an  sttempt  to 
•nfoTce  it  would  give  nsc  to  acrioiu  difflcultlas. 

*  c»p.  in.  H 1-6.  •  I  a. 

*  It  Till  be  noticod  tL*t  tliU  sectioii,  u  well  sa  S  G2  (!S)  at  C*p.  I.,  impliedly 
■nthoriaea  tha  CominoiiweBltli  to  enter  into  direct  negotiatione  with  other  eoniitnei, 
ft  power  which  hai  bran  eierdsed  de  facto  b;  tbe  Anatnlian  coloniae  tmoagit  thcm- 
mIvm,  bnt  whicb  is  nsnally  conjldend  an  Imperial  foncttou. 

•C«p.IlL8  7.  '§11.  'Cap.rV.  87. 
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are  to  become  void,  and  the  exclusive  power  of  imposing  Customs 
and  Excise  duties,  and  of  granting  bounties  on  production  or  export 
of  goods,  is  to  be  exercised  by  the  Parliament  of  the  Commonwealth,^ 
enbject  to  the  necesaitjr  for  absolute  equality  and  freedom  of  trade 
throughout  the  Commonwealth.^  From  the  date  of  the  imposition 
of  such  an  uniform  system,  "  trade  and  intercourse  throughout  the 
Commonwealth,  whether  by  means  of  internal  carriage  or  ocean 
navigation,  shall  be  absolutely  free."'  Moreover  the  Parliament  of 
the  Conmionwealth  may  annul  laws  made  by  any  constituent  colony 
derf^ting  from  such  freedom  of  trade ;  *  and  the  Commonwealth 
itself  may  not  give  any  preference  in  ita  Trade  or  Revenue  laws  to 
the  ports  of  one  part  of  the  Commonwealth  over  those  of  another.' 
The  expenditure  of  the  Commonwealth  is  to  be  charged  to  the 
Beveral  constituent  colonies  in  proportion  to  their  populations,  and 
the  Burplufi  of  revenue  over  expenditure  ie  to  be  returned  to  each 
colony  in  proportion  to  the  amount  of  revenue  raised  tiierein.  But, 
in  estimating  the  amount  of  revenue  collected  in  a  colony,  the 
amount  of  duties  levied  on  goods  afterwards  exported  to  another 
constituent  colony  is  to  be  deducted  from  the  revenue  of  the  former 
colony,  and  credited  to  that  of  the  latter.'  And  there  are  to  be 
deducted  from  the  surplus  otherwise  payable  to  a  colony  the 
amounts  granted  by  way  of  bounties  to  any  of  its  people,'  and 
also  the  amount  of  the  interest  on  any  of  its  debt  which  may  have 
been  taken  over  by  the  Commonwealth.^ 

The  bill  also  contains  some  provisions  which  affect  the  internal 
administration  of  the  constituent  colonies,  or,  aa  they  are  technically 
termed  in  the  measure,  "the  states."  These  provisions  will,  of 
course,  if  the  measure  passes  into  law,  become  part  of  the  constitu- 
tional law  of  each  colony  which  adopts  it. 

After  confirming  to  the  authorities  of  each  state  the  powers 
residing  in  them  at  the  date  of  the  establishment  of  the  Common- 
wealth, except  so  far  as  they  are  inconsistent  with  the  proper 
legislation  of  the  Commonwealth,*  the  bill  goes  on  to  provide  that 
there  shall  in  every  state  be  a  Governor  appointed  and  removed  in 
manner  determined  by  its  Parliaments^"  but  that  all  communications 
required  by  the  Constitution  of  any  state  to  be  made  by  the  Governor 
to  the  Queen  shall  be  made  through  the  Governor  .General  of  the 
Commonwealth,  and  that  the  Queen's  pleasure  shall  be  made  known 
through  him."'  Moreover  no  state  is  to  impose  any  Customs  duties 
except  such  as  are  necessary  for  executing  \\&  inspection  laws ;  and 
such  inspection  laws  may  be  annulled  by  the  Commonwealth.''  N^or 
may  any  state,  without  the  consent  of  the  Federal  Parliament, 
impose  any  duty  of  tonnage,  or  raise  or  maintain  any  military  or 


Cap.  IV.fl. 

'  C«p. 

.  gS2(2). 

Cap.  IV.  8  a              •  S  12. 

•111. 

•|». 

' « •  (S). 

1  IS.        ■  tap.  V.  H  1.4,  6. 
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naval  force,  or  impose  any  tax  on  any  property  belonging  to  the 
Commonwealth.  On  the  other  hand,  the  Commonwealth  most  not 
impose  any  tax  on  property  belonging  to  a  state,  and  it  must  protect 
every  state  from  foreign  invasion,  and,  if  required  by  the  Executive 
Crovemment  of  a  state,  from  domestic  violenca*  Five  other  things 
a  state  is  absolutely  prohibited  from  doing.  It  must  not  coin 
money,  it  must  not  make  anything  but  gold  and  silver  a  legal 
tender,  it  must  not  make  any  law  prohibiting  the  free  exercise  of 
any  religion,  it  must  not  make  or  enforce  any  law  abridging  the 
privilege  or  immunity  of  citizens  of  other  states,  and  it  must  not 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.* 

Any  of  the  existing  colonies  may,  upon  adopting  the  Constitution, 
be  admitted  to  the  Commonwealth,  and  the  Federal  Parliament  may 
admit  other  new  states  upon  such  terms  as  it  may  think  fit.* 
Moreover,  the  limits  of  a  state  may,  with  the  consent  of  its  Parlia- 
ment, be  altered  by  the  Federal  Parliament* 

Finally,  the  Constitution  may  be  amended  by  legislation  passed 
by  an  absolute  majority  of  the  Federal  Parliament  and  approved  by 
a  majority  of  state  conventions  elected  by  the  electors  to  the  House 
of  Representatives  of  the  Commonwealth  and  summoned  in  maimer 
provided  by  the  same  authority ;  but  the  people  of  the  states  whoso 
conventions  approve  of  the  amendment  must  be  a  majority  of  tlie 
people  of  the  Commonwealth.'  Every  such  amendment  will,  of 
course,  be  subject  to  the  royal  assent,  and  any  amendment  by  which 
the  proportionate  representation  of  a  state,  or  the  minimum  number 
of  Representatives  thereof,  is  diminished,  is  not  to  become  law 
without  the  consent  of  the  Convention  of  that  state.' 

The  most  obvious  feature  in  the  Constitution  which  we  have 
just  analysed  is  its  strongly  central  character.  To  use  terms  of  a 
corresponding  date  in  American  history,  it  is  "  Federal "  rather  thsin 
"Democratic"  The  feature  is  seen  very  clearly  in  the  rule  that  all 
communication  with  the  Imperial  Government  is  to  be  through  the 
Governor -General,  in  the  exclusion  of  members  of  the  states' 
parliaments  from  the  Commonwealth  Parliament,  in  the  constitutdon 
of  the  Federal  Supreme  Court  as  a  final  Court  of  Appeal  from  the 
highest  state  courts,  and  in  the  prohibition  of  fiscal  autonomy,  and 
the  raising  of  military  forces  in  the  states.  The  chief  guarantees  of 
the  Democratic  or  States-right  principle,  which  the  Constitution 
aiTords,  are  the  equality  in  the  numbers  of  the  Senators  for  each 
state,  the  minimum  limit  of  Sepresentatives  and  the  power  of  each 
state  to  regulate  the  electoral  basis  on  which  they  are  chosen,  and 
the  states'  veto  on  electoral  amendments. 

Secondly,  we  may  notice   that,   in   one  or   two   points,  the 

•  %  16-17. 
'  C»p.  VIIL  §  1.  '  Ibid. 
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Conatitution  goes  near  to  impair  what  tiave  hitherto  been  exclu- 
sively Imperial  prerogatives.  It  expressly  provides  that  the  atatee 
may  regulate  the  appointment  &nd  dismissa]  of  their  owd  Governors, 
a  power  which,  if  carried  into  law,  will  certainly  authorise  a  state 
to  declare  its  headship  elective  and  thus,  practically,  to  annihilate 
Kesponsible  Government.  It  almost  puts  an  end  to  appeals  to  the 
Imperial  tribunals  by  limiting  the  right  of  the  Queen  in  the  allow- 
ance of  appeals  to  very  special  classes  of  cases.  And,  at  least 
impliedly,  it  authorises  the  Federal  Parliament  to  enter  into  direct 
relations  with  foreign  states.  In  the  case  of  the  Canadian  Constitu- 
tion, the  ImperisJ  authorities  consented^  to  allow  the  provincial 
Lieutenant -GiovemorB  to  be  appointed  by  the  Governor-General, 
himself  an  Imperial  official;  it  remains  to  be  seen  whether  they 
will  give  up  all  control  over  the  appointments  in  Australian 
colonies.  The  clause  as  it  now  stands  was  carried  by  the  barest 
'  majority  in  the  Convention,*  and  it  will  be  remembered  that  any 
legislation  by  which  a  colony  proposed  to  alter  the  method  of 
appointing  its  Governor  would  be  subject  to  the  veto  or  reserva- 
tion of  a  Governor  who  was  an  Imperial  official  It  was  indeed 
proposed  by  Sir  George  Grey  to  annul  the  necessity  for  the 
reservation  of  any  state  legislation,  but  the  proposal  was  negatived 
by  a  decided  vote.'  The  restriction  on  Her  Majesty's  right  to 
grant  leave  to  appeal  was  also  carried  by  a  very  smadl  majority ; 
the  subject  having  been  made  the  ground  of  a  special  memorial  by 
Mr.  Justice  Richmond,  of  the  Supreme  Court  of  New  Zealand.* 
The  implied  recognition  of  a  right  to  enter  into  direct  relations 
with  foreign  powers  is  probably  something  quite  new  in  the 
history  of  Colonial  government,  although  the  Federal  Government 
of  Canada  is  specially  charged  with  the  execuium  of  treaties  entered 
into  by  the  Imperial  authorities."  It  is  possible  that  the  contem- 
porary question  of  the  Newfoundland  fisheries  may  have  had  some- 
thing to  do  with  the  matter. 

One  other  subject  of  great  importance  may  be  noticed  in 
connection  with  the  Federal  Constitution.  This  is  its  attitude  on 
the  matter  of  Responsible  Government.  The  nature  of  Responsible 
Government  has  been  previously  dealt  with  in  this  work ;  it  will 
not  therefore  be  necessary  to  repeat  the  explanation.  But  it  is 
worth  noticing,  in  view  of  certain  suggestions  with  regard  to  the 
future  of  that  institution  which  the  author  has  ventured  to  make, 
that  the  attitude  of  the  Commonwealth  Constitution  on  the 
subject  is  studiously  neutral  The  Constitution  of  Victoria,  by 
providing  that  four  Ministers  shall  sit  in  Parliament,  and  by 
sabjecting  Ministers  to  re-election   on  the   acceptance   of  office, 

'  By  80  Vic  c.  8,  S  68. 

*  Cf.  Tdta  in  ICnntM  of  Proeeediii^  of  tlu  ConTmtloii  (Offldd  Record),  p.  cxiL 

*  Ibid.  •  Copy  iaHnd-f.  titA.  *  SO  Vic  c  3,  j  182. 
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makes  Rasponaible  GovemmeEt  compulsory  in  Victoria.  But  the 
Federal  ConBtitution  contains  no  such  requirementa.  It  aitoios  seven 
officers  administering  departmente  of  State  to  sit  in  Parliament^ 
and  it  requires  that  such  officers  shall  be  members  of  the  Executive 
Council  and  "the  Queen's  Ministers  of  State  for  the  Common- 
wealth." The  last  title  was  the  subject  of  great  debate  in  the 
Convention.^  It  was  added,  after  the  bill  had  left  the  Constitu- 
tional Committee,  as  a  substitute  for  another  proposed  amendment, 
viz. :  "  Responsible  Ministers  of  the  Crown."  It  seems  to  have 
been  thought  that  the  new  title  conveyed  by  implication  the 
right  to  use  prerogative  powers  which  would  not  be  conferred  bj 
the  mere  fact  of  membership  of  the  Executive  Council,  If  this 
construction  be  correct,  such  powers  can  only  be  acquired  by  an 
implied  grant  of  Her  Majesty's  prerogative  rights ;  for  a  Minister 
of  State,  apart  from  express  statute,  has  no  personal  powers  save 
those  which  belong  to  him  as  a  subject  of  the  realm.  And  it  is 
quite  possible  that  the  Imperial  authorities  might  hesitate  long  before 
advising  Her  Majesty  to  delegate  irrevocably  by  parliamentary 
statute,  to  Australian  Ministers,  those  powers  which  in  England 
she  merely  allows  her  Ministers  to  exorcise  at  her  pleasure.  It  is 
to  be  observed,  however,  that  the  words,  whatever  else  they  may 
import,  do  not  necessarily  involve  the  recognition  of  Besponsible 
Government 

Apart  from  the  measure  itself,  it  may  be  permissible  to  say  one 
word  as  to  the  composition  of  the  Convention  which  passed  it. 
This  Convention,  like  the  Conference  of  1890,  was  purely  parlia- 
mentary in  its  character.  It  was  chosen  by  Parliaments,  and  con- 
sisted entirely  of  members  of  Parliaments.  The  heterogeneous  and 
comprehensive  character  of  the  English  House  of  Commons  at  the 
present  day  is  apt  to  lead  Englishmen  to  suppose  that  Colonial 
parliaments  are  similarly  comprehensive.  As  a  matter  of  fact  all 
representative  bodies  constituted  on  uniform  bases  tend  to  become 
the  possession  of  a  particular  class.  It  has  been  so  in  English 
parliamentary  history.  It  is  not  so  just  now,  because  one  class 
is  being  pushed  out  and  another  class  is  pushing  its  way  in,  and 
there  is  a  meeting  of  the  waters.  But  in  Australia  a  social 
revolution  has  already  effected  the  change  which  is  being  effected 
in  England.  As  a  consequence,  the  National  Convention  hardly 
represented  all  classes.  In  Australia,  as  a  general  rule,  neither  the 
great  merchants  nor  the  great  landowners,  nor  the  most  eminent 
lawyers,  especially  those  lawyers  who  ultimately  become  Supreme 
Court  judges,  are  to  be  found  in  Parliament.  It  is  evident  that  a 
country  like  Australia  is  poorly  represented  by  any  assembly  which 
does  not  contain  some  reasonable  proportion  of  these  elements. 
Unquestionably  there  were  lawyers  of  great  ability  in  the  Conven- 

1  See  debate  In  OfBcUl  Becord,  pp.  871-fl. 
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tion,  but  thej*  were  not  lawyers  of  a  judicial  stamp,  and  an  observer 
can  hardly  help  suggesting  that  the  presence  in  the  Convention  of 
a  few  names  so  respected  as  those  borne  by  the  judges  of  the 
Supreme  Courts  of  the  Australian  colonies,  would  have  lent  an 
additional  guarantee  to  the  work  of  the  Convention. 

Of  the  fate  of  the  measure  it  would  be  rash  to  prophesy.  Its 
acceptance,  even  after  the  sanctioD  of  the  Imperial  authorities  has 
been  granted,  is  intended  to  be  purely  voluntiuy  ia  the  case  of  each 
colony,  and  there  is  a  general  feeling  that  such  acceptance  can  only 
be  satisfactorily  ascertained  through  the  medium  of  a  plebiscite. 
It  is  not  proposed  to  take  any  further  steps  in  the  matter  until 
at  least  three  colonies  have  adopted  it  If  there  is  little  enthusiaBm 
for  the  movement,  there  is  little  opposition  to  it.  Other  questions 
excite  greater  interest.  It  may  be  that  the  bill  will  have  to  wait 
till  these  are  settled. 
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Budget,  the,  280-282 
Bye-dections,  240 
By-lavs  (»«  ' '  Local  OoTsminent ") 

Cabihst  Ststbh,  208,  2S9-27e,  875-384 
Cadet  CorpB,  302 


Canada  Act,  Mr.  Pltt'i,  10 

ConBtitntlon  of,  19S 

Capital  cases,  position  of  Qoremor  in, 

"  Cash  Sheet,"  the,  234 

Central  and  Local  OoTemmeats,  relations 
of,  S6S-866 

Ceutral  Bead  Board,  170,  171,  285 

Chairnian  of  Oeaeral  SbmIous,  358 

Chief  Secretajy,  278,  27B 

(nrcuit  Courts,  175 

Civil  List,  of  1812,  73  ;  of  1860,  1S8, 
199,  219 

"Clerical  Division,"  of  Public  aarrioa, 
309,  310 

Clerk  of  the  Pence,  appointed  at  Mel- 
bourne^ 29 

Collectors  of  Imposts,  282 

Colonial  OSce,  200 

Colonial  Reform  Asaocistion,  147 

Commissioners   of   the  Treasury,   279, 


Comptroller  of  Cuatoma,  167 

Condell,  Henry,  first  Member  for  Mel- 
bourne, 83,  85 

Constitution,  of  1823,  12 

-of  1828,  14 

of  18*2,  S9 

of  1850,  141-167 

of  1865,  190-198 

—  alterxtion  of,  2I6-219 

CoDstitutioaal  BUIs  of  1840  and  1860,  in 
English  Parliament,  14S-149 

Contractore,  Oovemmeot,  238 

Convicts.  238,  321 

Council,  EiecutiTe,  of  N.  3.  W.,  18,  and 
Appendix  A 

— of  Victoria,  157,  168.   179, 

193.  194,  207,  208,  231,  232,  267- 
276,  aod  Appendix  B 

of  Foreign  Plantations,  3  ;  abol- 
ished, 3  ;  revived,  3 ;  abolished,  4 

of  Trade,  3 
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Council,  L^alftUve,  of  1821,  12,  IS 

of  1829,  la,  17,  43,  170 

of  18*3,  68,  71,  83,  ei.  85. 

90.  91,  97,  101,  104,  110,  111,  U7, 
119,  123,  129,  184,  Ifil-1G4 

ot  1861  (Vlctoriui),  141-144, 

lei,  163,  179,  182,  183,  189,  SIO, 
214 

of  1866,  191-206,  2B0-252 

"Conntrj"  Unda,  38,  288 
County  Cooiti,  S49-362 
Crimin&l  Protecation,  process  of,  S21 
Cromwell,  coloniml  policy  of,  2 
CTDim,  ita  coEutitntioiul  poaition,  1,  2 
"  Crown  Colociss,"  matniii^  o^  11 

Lands,    24,    26,    33,    89,    64-121, 

1S7,  161,  177-188,  218,  219,  231. 
289-297 

RcguUUona,  of  1624, 34,  37 ; 

of  1831,  37,  44  (  ot  1840,  40,  43 ; 
of  1844,  108,  llfi ;  of  1848,  111 ;  of 
1S4S,  103,  113-116 

CommLuionflra  of,  19,  110 

DiitrlcU,  40 

*Dd  Surrey,  CommlsaionBr  of, 

285,296 

LeusB  Act,  of  1846,  111 

Sdu  Act,   of  1842,  94,  96, 

184,  188,  198,  203 ;  protMtj  (giliut, 
96 
Cnatouu,  tmufer  of,  164  ;  coUcntion  of. 


EiecntivB  Council  {*«  "  Council,  Eieco- 

tivB  ") 
Eiporti  {»«  "Import! ") 


DbclasatiOK,  ot  property  qiulUation, 

241 
Deed!,  Regl.try  of,  61 
Defence,  Hicittor  ot  300 

Council  ot,  300 

Dendj,  Mr.  Henry,  cue  of,  41,  42 
Depoalta  by  cendidstea  foi  Pu-lioment, 

241 
Diatrict  Jndge  of  Port  PhQIip^  60 

Councils  {ate  "Local  Qovemment ") 

Road  Boardi,  170,  172 

IMatriots,    aqnatUng    (aee     "Squatting 

Distrlcta") 
electoral,  70,  72,  77,  82 

Eddoatioh,  222,  267-300 

Elections,  machinery  o^  7S-80,  152-16^ 

238-243  ■ — 
EleeUoD  offencee,  243,  244 
qnntiona,  trial  of,  81,  84, 162,  244, 

245 
Elector's  rigbta,  239,  242 
Electoral  dlTlsions,  238,  239 

r^tstmr*,  239 

Endowments,  mnnicipal,  344 

EngUsli  lAw,  bow  fkr  binding  In  Vic- 

toris,  16 
IkUtaatea,  Parliatnentary,  280,  281 
Xiecutive,  1^  position  of,  313-317 


COHUONB,"  287 

Fawkner,  Mr.,  181, 182, 187, 188, 180,216 
Federal  Council,  366-373 
Federation,  126,  134,  199,  368-374 
"FendngRate,"  296 
Feudal  land  system,  theory  of,  32 
Fiiianciat  Year,  account  of,  280-282 
"First   Division,"   ot   Public   Srarlrt, 

309,  310 
FltxRoy,SirChaTlea,  arrives.  Ill  ;  dealt 
with    equatting    difficulty,   111;    de- 
spatches on  Separation,  128,  129  n.  ; 
madeQoTernor-Oetieral,  165 ;  snange- 
menti  thereupon,  168 
Flzed  price  system,  39,  41 
Forces,  naval  and  military,  300-302 
PorlongB,  Mr.,  187 

Franchise,  Parliamentary.  70, 142,  148, 
180,  261,  264 

HnnfdpaJ,   331   (and   ttt   "Load 

aoverument ") 
"Free  Port,"  30 
"  Free  Warehonsing  Port,"  80 
"Full  Court,"  the,  S19 

Gaol,  proclaimed  in  Port  Phillip,  28 

Geeloug,  24  ;  police  magistrate  appointed, 
29  ;  first  land  sale  at,  38  ;  Incorpor- 
ated,  61  \  disputed  elecUon  at,  162', 
ctainu  under  Constitution  of  1850, 
79;  population  in  1850,  13S  ;  two 
memliers  in  1861,  163 

"General  Aaaembly,"  project  of,  184; 
abaudoned,  147 

"General  Hewitt."  recommendations  Not 
by  the,  107 

General  Seasiaus  of  the  Peace,  367 

Qippg,  Sir  Geo.,  modifies  Und  R^nla- 
tioas,  41 ;  his  remonstrance  fallowed, 
42  ;  criticism  of  Address  of  1843,  99 ; 
difficulty  over  Squatting  Question,  110, 
111  ;  leaves  the  colony.  111  ;  action 
with  respect  to  Bir  Tboa.  Hitcbetl's 
election,  122  ;  abolishes  ' '  North  Ans- 
tnlia,"  126  ;  despatches  on  B«para- 
tlon,  128 

Qladatone,  Hr.,  148,  147 

Gold,  diecovery  of,  165,  160,  178  ;  afhct 
on  Und  Question,  178,  181,  182 

Government  officials,  122,  13G,  238 

Governor,  the,  his  powers  and  dutio, 
230-235  ;  substitutes  for,  234,  23G 

"Govemor-in -Council,"  233,  240,  260, 
281,  275,  282,  286,  287,  293,  294, 
296,  303,  305,  808,  SOS,  318,  321, 
322,  327,  347,  349,  362,  354 
Oovemor-Qeneral,  184,  165,  166,  151; 
ISO,  178 
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Oiant,  Dittrict  Council  of,  SO,  SI 

Mr.,  20* 

Gray,  Lord,  despatchu  trotn,  102,  US, 

128,  134,  117.  ISO,  1G6,  ISS,  106 
elected    member   fw  Melbonme, 

130 
"GrieTuices,"  Resolutioiu  of,  121 


Haibes,  Mr.  W.  C,  181 

Hentjr,  Hr.  S.  Q.,  108 

HobBon'a  Bay,  23 

Hope,  Hr.,  his  SqnatUng  Bill,  109 

Hothun,  Sir  Cliu.,  Commiuioo,  1G9, 
160  ;  difflcalty  with  HiDiaten,  203- 
211;  hievienonBeapoDsibleOoTem- 
tneat,  212 

HouK  of  CommaaSi  Jouraals  of,  237 


Impobth  and  Eiporta,  in  1842,  SB  ;  ia 
ISSO,  137;  In  1SG5,  221  (and  m 
Appendix  C) 

India,  10 

Insoireney,  Conrt  of,  and  proceedings  in, 
322,  323,  352  n. 

Inspector-Qeaeral  of  the  Education  De- 
partment, 299 

Inapectora  of  mioea,  348 

Instractions,  Itoyal,  of  ISSO,  IGS 

permanent,  of  1879,  231 

"  Intenoediate  "  Diatricta,  113 

Jddobs,  ma;  not  ait  In  Parliament,  238  ; 
are.  «  ogUio,  Jnsticee  of  the  Peace 
{lee  "Snpieme  Court,"  "County 
Courts,"  etc.) 

Jury  lysteni,  iutrodnction  of,  IS 

Justice  of  the  Peace  {tet  "  Hagistratee  ") 

Justice,  Minister  o^  302 

Land  QuEariDH  {la  under  "Squatting," 

"  Crown  Lands  ") 
Land  and  Emigration  Conunlssionen,  SS, 

90,  103 
Land  and  Works,  Board  of  (tee  "  Board 

of  Land  and  Worlia") 
"  Land  Orders, "  33 
Lang,  I>r.,  126,  127 
Latrobe,  Mr.,  Superintendent,  29 
—  Liantenant-OoTemor,  157, 168. 161, 

163.  166,  ISO,  133,  ISO 
Legislation,  powers  of,  246,  246 
L^islatiTe   AtEembly   {aee    "  Assembly, 

LegislatiTB  ") 

Council  (see  "Connoil,  Legislative") 

Lettara'Patantof2lBt  Feb.  1879,  creating 

office  of  Gorernor.  230,  231 
Licences,  gold,  issued,  165,  160  ;  income 

bansferred    to    colonial     eichequer, 

17S 
pastoral  (see  "Sqnatting  ") 
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50, 128, 130. 138, 148, 168, 


liistory  of,  326-S2S 
eilating  form  o^  829-337 

Capt.  W.,  flret  police  msgla. 
trate  at  Port  PhQllp,  27,  28,  161 
Lowe,  Mr.  Robert,  101,  104,  112,  IBS, 
ISA 

MiaiaTRATia  (generally),  SG8-3S9 

M^tland,  District  CouncU  of,  89 

"HaUee"  Lands,  2S0,  203-2SG 

Market,  Melbourne,  ^ 

Mayors  of  Mnoicipallliea,  341,  842 

Uelboarue  (formerly  Bearbrasa),  con- 
dition in  1836,  27  ;  drst  meeting  at, 
28  ;  named,  28  ;  obtains  Qnarter  9ea- 
stons,  29 ;  Court  of  Bequests,  30 ; 
divided,  30;  made  "Free  Port"  and 
"Free  Warehonsing  Port,"  30;  flnit 
land  sate  at,  38  ;  market,  46  ;  first 
Parliamentary  elections  in,  83  ;  return 
of  Mr.  Cosdell  for,  83  ;  of  Earl  Grey, 
130  ;  popnUtion  in  1850,  136  ;  three 
members  in  first  Victorian  legislature, 
153  ;  corporation  of,  G2-61,  79,  127, 
128,218 

Miall,  Hr.,  196,  197 

Minerals  on  Crown  Lands,  101 

Mines,  Courts  of,  360-362 

Minister  of,  304 

Mining,  statistics  in  1856,  221 

Districts,  339 

District  Boards,  339,  340 

Leases,  287 

Ministers  of  Religion,  123,  194,  22S 

Mitchell,  Sir  Thos.,  122 

"Money  Bills,"  255-258 

Moreton  Bay  District  (see  "Queens- 
land ") 

Huiucipa1iUes(s(e  "Local Government") 

Municipal  clerks,  345,  346 

roUa,  331,  332 

anrveyors,  346 


Natioatioh  Laws,  31 
Newcastle,  Dake  of,  185,  191 
New  colonies,  power  to  create,  76>  145 
New  Zealand,  20,  76,  368,  373 
Nicholson,  Mr.,  187 

Nomination  of  candidates  for  Parliament, 
241 


lembers  of  Legislative  Council, 
12,  16,  69,  76 

Non-Clerical  Division,"  of  Public  Ser- 
vice, 306,  310 

Non-resi^Qce  licences,"  292 

North  Aostmlia,"  126,  145 
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Officul  8t*W,  of  N.  a  W.  in  1886, 17, 

18,16 

of  Port  PhUlip  in  1S42,  68 

O'ShauMjr,  Sir  Jobn,  187 

pAKDianiH,  Sir  JohD,  176, 160, 191, 16«, 

167 


"Vlctori»n,"  288-2i9 

Pkrlikmsntar;  RsporU,  246 
"Putonl  Idndi,"  260,  361 
"PHtond  Society  of  Anitnli*  Falii," 

108 
Pkjnuitcn,  283 

Pafmeat  of  memben,  2S3,  2GS,  2G7 
Panaiolia  for  public  offlciali,  tbalished, 

811 
Pett;  Sesaious,  mtrodnced,  16  \   povera 

of,  350,  357  ;  pnxwdara  at,  367 
Phillip,  OoTemoT,  his  commUdon,  11 
Police,  of  Port  Phillip  in  1342,  84 

of  Victori^  306,  308 

Chiaf  CommiHionBr  of,  306,  308 

HAgirtntes,  appointed,  27,  28,  26 

Courts,  iatitxlnced,  IS 

Poll,  It  Puliimentary  electians,  242 
Popnlation  ot  Port  Fhillip  in  1S42,  65  ; 

in  1860,  187  ;  in  1SB6,  220 
PortUnd  Bay  (squatting  district),  47 
Portland,  foncded,  26 
Port   Phillip   (Victoria)  organiied,  27  i 

general    condition   in    1842,    63 ;    in 

1860,  136- I3S 
Port  Phillip  Aasociation,  23,  28 
PortmaitBr-Oeneisl,  286,  804 
Pre-emptiTe  right,  178,  181 
Pruldent  of  Board  of  Trade,  4,  6 

of  LegUatl'e  Coundl,  240,  261 

Preaidents  of  shires,  342 
Fririlsges  of  Parliament  and  its  mem- 
ben,  237 
Priry  Conncll,  2 

committees  of,  2 

orders  of,  103,  112,  182,  184,  133 

aa  Court  of  Appeal,  176,  324 

"  Profssaianal  DiTisJoo,"  of  Public  Ser- 

Tice,  306,  SIO 
Property   QuaJiflcation   for    Legislative 

Council,  260,  251 
Pnbllc  Service  Board,  282, 274, 296,  308, 

306,  310,  811 
Worship,  provision  for,  74,   183, 

144,  223 

places  of,  221 

"  Public  Account,"  the,  282-28* 

Works,  commissionei  of,  286,  288, 

297 

Instruction,  Miniater  of,  297 

QuAHTXH  SisBiONH,  proclaimed  at  Usl- 


RiH-wiiH,  Minister  of,  302,  308 
Railway  CommissioDers,  308 
"  Railvay  CoostructioD  Aecouat,"  292 
Rates,  mnuicipal,  342-344 
Receivers  of  Bevenue,  282 
Registrars  of  M'"'"g  Districts,  S48 

of  County  Conrta,  350 

Registry  of  Deeds,  51 

Representative  Government,  intradoced, 

86 
Requests,  Court  ai,  established  at  Hel- 

boume,  30 
Reaervatioa  of  Bills  for  Royal  Aswot, 

232 
Residence,  nqoiiwi  for  voters  at  elec- 

tlouB,  242 
'■Responsible"  oBicials,  162,  163,  206- 

216,  266,  277,  288 
Returning  otGceis,  240,  241 
Revenue  of  Fort  Phillip  in  1842,  65  ;  in 

ISBO,  137  ;  of  Victoria  in  1854,  217  ; 

in  1855,  219  (and  s«  Appendix  C) 
claosea,  72,   73,   143,   252.   266- 

268 

collection  of,  282,  283 

expenditure  of,  288,  284 

Bevlaion  Courts,  239,  240 

Roads  sod  Bridges,  91, 189,  327 

Roads  Trusts,  170 

Royal  Commission,  of  1864  (Land  Ques- 
tion), 188,  187 

RusseU,  Lord  John,  146,  147,  165,  198, 
199 

St.  Patrick's  Hili,  first  meetiiig  of 
Victorian  LcgisUUve  ConncU  at,  161 

School  Districts,  298 

Secretaries  of  State,  origin  and  lilatory 
of,  6,  8  ;  no  part  of  Conatitntiolt,  7  ; 
now  alvayi  in  Catunet,  8 

Secretary  of  State  for  the  OolonieB  ap- 
pointed, 6 ;  oCGce  abolished,  7 ;  incsr- 
porated  with  War  Departmoot,  7  ; 
finally  separated,  196 

"  Selectors  "  (of  Oxnm  Landa),  288, 287, 
388,  289 

Separation  (of  Victoria  from  N.  &  W.), 
125-136,  141 

Sessions  of  Parliamest,  238 

"Settled"  District^  113 

Sherifl's,  appointed  in  Port  Phillip,  51 

Shipping  (Victorian)  in  1842,  66 ;  in 
1850,  188 

Shlrea,  Brat  created,  328  (see  "Local 
GoTeniraent ") 

Sollcitor-Generat  302 


SoDth  Aoatnlia,  gnmnised,  20 ;  syitam 
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,172 


ncil,  71, 
"84,161,  187,311 
of  tba  LegiilativB  Anembly,  240, 

244,  2S4 
"8p«cial"Und*,2e6,287 
"apeeinl  "  snrveTB,  41,  42 
SquatttDg,  44,  46,  lOS,  lOT-llS,  131, 

187. 178, 182, 186, 187, 188,  321,  288, 

SM 

RcgnUtkou  of  18S6,  4S 

of  1848,  118-116 

DtatTiola,47 

FwochUo,  116  (ud  tee  "Crown 

Lands") 
Stasle;,  Lord,  100,  109,  128 
"State  Fmnti,"  293 
Stovell,  Sic  WiUiun,  Ifll,  17S,  234 
SnpermtendeDt  of  Port  Phillip  {tee  "  l^- 

trobe,  Hr.") 
Suppl;,  ConuaittM  of,  280,  281 
Bnpremc  Court,  of  N.  8.  W.,  13,  14,  IS 
of  Victori«,  144, 174, 176, 284,  266, 

313-321,  322,  323  r.,  331,  3SS,  351 
Snrreyor-QeaenJ,  286 
Surreyorn  (Mining),  348 
"SwBmp  I*ndH,"  292 
Swui  Ki*cr  Settlament  ("Wostern  Aus- 
tralia";, 20 

TiAoauu  in  Ooramnunt  ichools,  289, 

800 
"TinibBr  Re^BTTB^"  293 
"Town"  Undi,  38 
Trade  uid  Customs,   Commiuiaiier  of, 

297 
TrMBunr  of  the  colony,  27S-284 

of  K  municipality,  342 

"Treating."  244 


"Tratt  Pond,"  the,  283 

UNDn-THiASDRiB  of  Port  Philip  ap- 
pointed, 29 

"Uoduo  inflaence,"  244 
"UnselUad"  Districts,  113 

Vacation  of  s«tB  in  Parliament,  238 
Van  Dlemen'i  Land  (Tasmania),  lapar- 

ated  from  N.  3.  W.,  13  ;  roods  in,  172 
Van  Dismen's  Land  Compan;,  8& 
"Vermin,"  291,  296 
"Vermin  Districta,"  296 
Vice-Aiimiralty  Court,  first  established 

in  N.  a.  W.,  11 ;  of  Victoria,  323,  324 
Vice-President  of  Board  of  Trade,  4 
Victoria,   creation  of,   141  ;  boundaries 

o^  132,  133, 141,  201,  202  ;  conditiDn 

of,  in  1SG6,  217-223 
Victorian  Railway  Commissioners,  2SS 
VolunlMn,  301,  302 
Votes  at  electiona,  conntliig  of,  243 
return  of,  243 

WAQEBa  on  results  of  elections,  244 

Wardens  of  Mining  Districts,  347 

"  Water  Reserves,"  293 

Water  Snpply,  CommisiiODer  of,  304 

Ways  and  Means,  Committee  of,  280, 

281 
Wearing  of  badges,  244 
Wentworth,  Mr.,  "protests"  of,  151 
Westemport  [Squatting  District],  47 
Wealth,  Mr.,  161,  162 

■rerage  yield  per  acre^  297 
Williamatown,  named,  28 
Women,  ineligible  for  Leg.  Conncll,  238 

for  municipal  conncll,  380 

Writs,  tor  Parliamentary  elections,  240, 
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ABBOTT  (Rw.  E.  A.^— A  SiuKisraoUAH 
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